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undiminished incidence of fa
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By 1990 the Dutch economy was on its way towards recovery, and

unemployment rates dropped to 6%.! However, while ethnic minorities be the adjudicator in first and last instanc
benefited to some extent, their rate of unemployment remained high,

averaging 18%.” Since the number of families with a single earner and Because the case load in im
qumerous children was higher among ethnic minority familie for one Regional Court, the Jurisdiction of .

(particularly of Turkish and Moroccan origin) than among the rest of th Hague was divided over the Immigration Ii) the Regional Court of The
population,’ in their case a single salary often had to support more peopl courts: Amsterdam, Harlem, Zwolle, Dep Baw Chambers of five regional
than in others. Hence many ethnic minority families, although no 0 ensure some degree of uniformity,in thei osch and The Hague. In order
dependent of social benefits, none the less lived in relative poverty ique i eI case law

Moreover, consistent with a general trend towards the geographical |
segregation of rich and poor, the ethnic minority population had becom egional Court of The Hag

quite concentrated. More than 40% lived in the four major cities
particularly in the neighbourhoods with low-cost social housing.* Whi
there had been a drop in immigration rates in the mid 1980’s, by 19

‘as the Rechtseenheidskamer (REK literally: chamber for

there was a sharp new increase.
The continuing high rate of immigration was seen as an import $ fo continue to function as unofficial court of 1
' i of last ins

contributing factor towards the relatively disadvantaged position of ethfii !
minorities in the Netherlands.® The growth in the number of asylum seeke stated in 2001 as highes
in particular, gave cause for considerable political debate.” While | At the same time, m

‘ gration policies ca

migration and asylum law was far too large

1 CBS Statline (www.cbs.nl/statline), searchterm ‘Geregistreerde werklooshei : k
2 Stichting van de Arbeid 1998. The quoted figures are based on CBS-Em ec ethnic minority

beroepsbevolking 1997, tabel 3A
3 Hooghiemstra & Niphuis Nell 1995 p. 355. _ different from the cacop
4 Mulder 1993, p. 9-12.

5 WRR 2001, p. 49.
6 Speech Prime Minister Lubbers, Handelingen 11, 1992/93, 9-483.

7 In 1980 less than 1,000 asked for asylum in the Netherlands. By 19

number had increased to more than 21,000, and in subsequent years it : . L
increase even more, peaking at more than 52,000 in 1994, WRR 2001, p..59 ty of this unique chapter in the history of Dutch jurisprud
' sprudence,
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immigration to the Netherlands came to be related more and more to issues Dutch cab; _
of integration and to the re-determination of what it meant to be a citizen =} Lubbe Cah inet, still under the leadership of the Christ;

of the Netherlands. , ' politic; ?, J eaga?essked for an evaluation of its integration pollsigﬁen ]fjemocrat

T i s . S §

Tl , minorities within Bﬁiﬁmg the increasingly marginal position ﬁl";’vﬁg

ulticulturalism Under Attack younger generation fOrmeilomety.‘Reported Increases in crime amone ?gc

. a particul : g the

While the Policy Paper on Ethnic Minorities of 1983 had typified Dutch In its report the WRR Bt ol source of public concer.

society as geographically contained but normatively pluralist, the national underlying assumptions behind the

image projected in policy documents of the 1990’s was that of an

indigenous core (the “autochthons”), distinct from but in open connection A

with the rest of the world. Although no clear description was given of the Immigration had become a structural

nation’s core, the implicit suggestion was that it was not pluralist but conclusion was that the existing minoriti

on the cultural rights of specific min

homogenous, characterised by a single specific normative order, marked obstacle to th
by an official stamp of approval. In this new perception, the fabric of the acle to those minorities’ su : A
y p PP percep Dutch society. ccesstul integration into the mainstream of

nation was unravelling at the borders. Part of it was being picked up and
woven into that of a globalising world of travel, trade and transnationa h
_assumptions and priorities. The governm

transactions. Another part, however, threatened to disintegrate under the
pressure of persons seen as alien to the national core: radicalised subjects, money and energy on actively maintaini

maladjusted  minorities, juvenile  delinquents, non-acclimatise
newcomers, and clandestine intruders. ; R

If persons perceived of as alien had, to varying degrees, passed throug ivergent individuals to participate
the nation’s borders, due to external attributes, normative deviance and/o

legal status, they remained in a state of normative quarantine. They co aid lab
. . N a .
not (yet) be absorbed into the nation’s core. Although the pol Al fs::é gﬁs‘t‘ea(i of targeting “cultural minorities”, the gov
outsiders”: all those individuals who V\;ere nogt (yzrtr)lmle)?t
able

documents of the 1990’s distinguished race, culture, behaviour and leg: full .
status as separate issues, they also suggested that delinquency, cult Y participate in Dutch society, either as a result of racial tensi
X sions,

maladjustment, clandestine residence and racial/ethnic tensions were

related in that each formed an obstruction to fully-fledged citizenship, b II.I its ini
substantively and/or formally defined. This suggestion was reinforced :neivs (;:;Fle,‘l_ response to the WRR report, the Dutch cabj :
the fact that the terms “newcomers”, “ethnic minorities”, “migrants’ istori 1nition of the target group of integration polici Rote Jocted
«outsiders (allochtonen'®)” were used alternatively and indiscriminate ' ?:lcal obligations toward the groups listed in thle)(;\/ll?les'. Referring to
, maintai iy inorit
ntained that policies should continue to privli(f:glzapt;r of
ese

The first initiative in this new direction was taken by the WRR, 1 G 16
brought out a new report in 1989 on Dutch immigration policies.' -~ However, political developments would soon fi by
orce a ¢ ange of

d be based on the assumption that
phenomenon.”® A second major

10 7o my knowledge, there is no exact English translation of this term. For [

a better alternative, 1 shall use the terms “foreigner” or “outsider”, however

is really correct since an “allochtoon” can be a Dutch national and is in 1989, p. 9.
resident in the Netherlands. The official definition of an “allochtoon” is p. 9-10.
with at least one parent born outside of the Netherlands. The term thus i '

people originating
citizenship), Dutch
' WRR 1989.

from the Dutch Antilles (who in formal terms have ful
people with dual citizenship and naturalised foreigners.
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In September 1991, Frits Bolkestein, leader of the liberal VVD,"” gave
a speech in Lucerne at an international meeting of Liberal politicians. In
his talk he stated that Islam formed a threat to European civilisation, and
that it impeded the integration of immigrants into Western European
societies. An extended version of his talk was subsequently published in
the Dutch daily De Volkskrant'® (12 September 1991), setting off a heated
national debate concerning the pros and cons of multiculturalism.

In 1994 a socialist-liberal coalition came into power, the first coalition
since the First World War not to include a confessional party. Initially the
CDA, as opposition party, continued to champion multiculturalism, while
the liberal VVD party in particular pressed for more state control over
immigrant children’s upbringing. Among other things the VVD pressed
for measures to prevent immigrant parents from sending their children to
school in their countries of origin, and for more restrictions on family
reunification.'”

By 2000, the confessional parties had also embraced the position that
the Judeo-Christian tradition shaped the dominant norms of Dutch societ
and that immigrants and ethnic minorities should orient themselve
towards that tradition® Among other things, they warned agains
fundamentalism in Islamic schools.”! Members of the Dutch Labour Part
displayed an increasingly critical attitude towards multiculturalism as wel
In January 2000, the political scientist and member of the Dutch Labou
party, Paul Scheffer, published his article “The Multicultural Drama” i
which he picked up on the same themes that had been addressed by Frit
Bolkestein nine years before.2

Scheffer expressed his concerns regarding the failed integration
ethnic minorities into Dutch society. In his view, too little attention h
been paid to educating immigrants in the Dutch language and in Du
cultural values. As a result, Dutch society had become divided between

socially successful “autoch ” (3 i
: thons” (i.e. natives) and

; __an ' .e. the i
?;Si?g‘i?ntaﬁfd outs1d§rs (or, in Dutch: allochtonen®). This divisisgr?any
scheffer?st V?at to social li:ohesion in the Netherlands. Equally troublingW ?1?

ew, was the threat that forei ;

' gn values (and parti
ISla_lII:ll(;: {nor?s) posed to what he saw as “traditional Dutckf valugs”rtzl‘?maﬂy

ging from the response to his article, Scheffer hit some éensitive

nerves. Particularly the fear for th i i
: e cultural integrity of D i
resonated in many of the letters to the editor b ety

. o that ; .
reaction to his piece. On the whole, Islamic famil at were published in

i i : - y values, perceived o
being hierarchical and explicitly discriminatory towardls) women i;g

Sglr:gssexuil‘s,h were repeatedly named as a major threat to liberal Dutch
traditi(,m\;sg 1'1C"he b()j/Dtgen werg being claimed as part of the Christian
. warned against the danger of fundam ism i
' ' entalism i
| Islagnc sghools and a cpuple of motions were passed by Duich parliamenx;
, consc'emr.lfl‘ng homophobic tendencies among ethnic minorities,
were1§i1;1t iﬁ:;lllit;z;nbybthte end of the twentieth century, official publications
g between “western” and “non-western” i 27
: g betw : outsiders.”’ T
zri(t)tf:mr,ltlyplgally originating from Third-World countries—and particularlll;
slamic ones—were generally assumed t i
‘ 0 experience (and cause) th
most problems in terms of integrati o e
' gration. By contrast, Dutch i
articular and “western culture” i being. dopictan on
j ‘ €” 1In general, was being depicte
:;,Ii?gl?ry of tl}e hbeiral and secular norms that had come t%) shaI;)e D(Ltcaf?
aw: universal human rights, equal tre
ly lav R atment of men and
nd individual freedom. In contra g of
. st to these norms, the cultural
n-western immigrants and of Islamic immi s i Hioular, mons
; ! C Immigrants in particula
ng depicted-again accordin i i ; iouels
' g to a selective caricature—as religi
pired, patriarchal and violent. Fre i o eviony
. quently cited examples of devi
n-western norms were: arranged marri o mour.
! e: 1ages, codes of shame and hono
uble standards regarding the sexuality of men and women homophoblil;’

17 Other than its name (Volkspartij voor Vrijheid en Democratie: Popular Part
Freedom and Democracy) implies, the VVD lies right of centre on the

political spectrum and includes a strong nationalist contingent that foun
spokesman in Bolkenstein and, ten years later, in Rita Verdonk, the Minist
Immigration and Integration Affairs under the second and third Balke

cabinets.

18 Bolkestein 1991. ,
19 parlementaire behandeling Jaaroverzicht integratiebeleid 1998. Kamerstu
1997-98, 25 6000 VII en 25 601, nr. 26.

2 Handelingen I 1999/00, 4700-4728; 4371-4761; 4763-4792.
2 gomerstukken I 1998/99, 26200, nr. 44, chapter VII; Kamerstukken 111

26333, or. 9.
22 §cheffer 2000,

’ , published in the same news

L : Jin paper on 25

i‘nsed the reactions to his piece, and formulateg a response March 2000, he

m::;;(}z:]rcréile;:l ]?glgg;;&;n ;95%% Cliteur 1999, Schnabel 2000 .Prins 2000

, 1, nr. 11; : (

amsrsmkken 112000001, 415 o 3 Kamerstukken II 1996/97, 25001, nr.

c,e:l)Oalr.oThg (zilst1nc£ion between western and non-western allochthons was
und 2000. “Non-western” allochtons included all persons with at

€ parent born in Africa or Asia (with ;
ia), Latin America and Turkey, (with the notable exceptions of Japan and
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an overly lenient attitude towards the upbringing of young boys and an ; . .
overly restrictive attitude towards the upbringing of young girls. Inllltl‘cult‘u.rahsm to monitorin
In 2000, the same year that Scheffer published his article rejecting of minorities were 1o be resp
multiculturalism as a legitimate foundation for integration policies, the as its task to actively suppor
Dutch Minister for Urban Issues and Integration Policies under the Dutch  Instead, gzombating social
Labour Party Prime Minister Kok, Van Boxtel, indicated that admission objective.™ The provision of cou
policies would henceforth become more linked to integration policies.”” A for examp le, was no longer seen
to the municipalities.”® Similarly

year later, the WRR was to bring out its third report on immigration and specific minorii
integration in the Netherlands. In this report it would draw attention to the CINC minorities were no longer deeme ;
measures would be taken to integ d to be appropriate. Specific

fact that second generation immigrants showed a tendency to marry . rate new arri . )
partners originating from their parents’ couniries of origin. As a resulz housing, education, health care ogr work wei?:]lilw& E)uglszues felgung to
new contingents of first generation immigrants were becoming involved in general and not in a gr. oup specific fashion.* The term « i ea.lt Wlﬂ? na
the upbringing of subsequent generations. The WRR expressed its concern came to be replaced by “integration policies” 3 munority policies™
that this would retard the integration process. While in 1989 the WRR had
still been of the opinion that family reunification was beneficial to
immigrants’ integration into Dutch society,”® by the end of the century it
was clearly suggesting that family migration was actually undermining the
integration process. Netherlands: rule of law
etween the sexes

g integration. Although the cultural freedom
ected, the Dutch government no longer saw ii

. on olic
rSes 1n minority languages and cu{)turesy

as a natiqnal responsibility, but was left
» categorical welfare services targeting

Thus it can be seen how, in the course of the 1990’s, controllin ; g
immigration came to be about more than just controlling number '?c(ggiﬁlgll\tlcég specific culture, but in their own time and for their o
' $ grounded in the specific cultural communities targe:z,:il

Increasingly, it became a means for controlling behaviour, social dynami h !
and political perceptions. While a distinction can still be made between the former minorities policy consequently lost their claim' t
0

two policy fields, they did come to overlap in their perception of cer
categories of transnational families as a potential threat to social cohes
in the Netherlands. In the rest of this chapter, the merging of these

fields of regulation will be reviewed twice: first by reviewing hi
restrictions on family migration came to form part of integration poli
and then by reviewing how integration issues came to form part of fan

migration policy.
more than 11,000 people were still on t

& . , & number of pi
jects offering Dutch language and social orientation programmes pWﬂzjt)st

p and subsequently introduced thr
' : oughout the country,
e, the relatively high level of unemployment among ethni}:: nrfi(r)loi?tlgs:

A: New Lessons in Citizenship ~ / meant to alleviate this problem. At (s

In the course of the 1990’s, first under the Christian Democrat Lu
and subsequently under the Purple (i.e. labour/liberal) cabinets led b

successive policy papers came to reflect the political shift from pro Sociale Vernieuwing, Kamerstukken IT 1990/91. 21 455, nr. 4
’ , Nt 4,

atiebeleid etnische minderheden, Kamerstukken IT 1993/94 23 684, nr. 2

28 See for example: Saharso 2002, p. 41-56. Rémkens 2002, p. 29-40, Prin:
p. 37-44.
2 gamerstukken I1 2000/01, 27412 nr. 2 p. 5; 12.
30 oot
» WRR 2001, p. 2_7. eric van WVC 1994,
Ibid. p. 148-149; 225. Stk
en I11991-1992, 22 656, nr.1: Bijlage.
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intended to initiate newcomers into certain basic aspects of life in the
Netherlands. Increasingly, these courses were also meant to instruct
newcomers and ethnic minorities in a normative catechism for citizenship
in the Netherlands.*?

Under the leadership of Kok, the theme of secular individualism as the
new national identity was further developed. Those belonging to cultural
minorities were expected to start behaving less like members of an ethnic
group and more like responsible individuals and loyal citizens.*' In 1998 a
new law was implemented providing for compulsory language and social
orientation courses for newly arrived immigrants. Anyone coming to settle
in the Netherlands—including Dutch nationals-would henceforth be
subjected to a “citizenship test”. Those who failed to pass would be
required to take part in the new integration programmes. Fines could be
imposed on those who failed to comply.*?

Significantly, certain categories of foreigners were made exempt from
these integration requirements, namely those whose presence in th
Netherlands served (international) economic interests: labour migrants
granted a work permit at the request of their employer; foreign consume;
of services in the Netherlands—particularly in the fields of medicine a
education—and EU citizens making use of their right to freedom
movement.43 .

In 1999, the newly implemented integration programme fi
newcomers and settled members of ethnic minorities was evaluated. Whe
it appeared that barely half of those who were required to participate he
actually done so, suggestions were made for more forceful measures. T
CDA suggested that people should be required to start with integra
programmes in their country of origin and that sanctions should be ta
against those who failed to pass their tests at the end of the programm
and not just against those who failed to participate. Members of the lib
democratic party D-66 suggested that immigrants be denied perma
residence status until they succeeded in passing their citizenship tests

Individual Responsibility

The stated aim of the newl
ensure that everyone perma
able to look after his or h

y instigatgd integration programmes- wag
nently re‘51dent in the Netherlands would bz
€r own interests. Consistent with the ideas

pler » resolving the poverty issues of
reapocatility, ot i prltles was no longer seen as a ublj
, as an individual one. Like the disadvantaged gengr 11IC

ally,

ne i
1r

_ personal and social responsibilities”

' ities” and to “d

pesonal : D0 evelop themse i
5 competiiljnvi a]r)tlctuilate szenﬁg capable of fending forpthemselvi‘;e\sviilrgo
’, utch society”.*® Soon after th o
2 compe : ) € new law on i i

oo g(r)i lizdi been 1m1;llemented in 1998, the Dutch cabinet al:ltsglrxitmg

nerease the scope of compul i i o
[ ention * SCof pulsory integration progra
11 unemployed Immigrants and ethnic minorities, Ia)mdg;injrlll:i

In co indivi
g :If(rietz btleemtl(s;, tél:r t(fo‘nce:;pt of individual responsibility meant being
‘ Icipate in paid labour. The subsidi
. d
;Sgralngngr:;ss ;gggoaiucted as part of the “Social Renewal” pg;icff;scl o?li)frlk
arly ely targeted the unempl immi i
. ’s 1 : ployed among the im
ifol;(; mﬁg;o;?; Vﬁ?plulz(iit'lgns."s Unfortunately, thiy subsicllrilsleg(rian:&ilrll(:
oOle did not have the desired effec i i
i . t of int
nenrlployed into tl3e mams‘tream of the Dutch labour markeltn lz%raaltmg the
gcamasumaﬁs tte?rgetmg ethnic .minorities.” In fact, processes ’of de-;)l?itlal'the
2 fullff irl[:)en ‘wg:re creating a growing rift between workers witlllng
s 0 o j((i) and“those on part-time, temporary and incidental
. sidised “welfare-to-work” programmes did little to

ota Sociale vernieuwing, Kamerstukken I] 1989/90, 21455, nr. 4

minderheden, Kamerstukken IT 1993/94, 23684, nr. 2.

C webpage 21-07-1998: www.

. e nre.nl/wz/Nieuws/1998/07/21/V p/VLhtml#1.

Kamerstukken 111989/90, 21455, nr. 4 p. 14-15

1€8, presented to the Dutch parliament, indicated that

0 Integratiebeleid etnische minderheden, Kamerstukken II 1993/94, 23 68 '

rate long- i
ik :r;ggr t:érnrlletrll?employed (ethnic minority) workers; of the 63% that w
s, only 3% had taken positive action. 7% were passive?;

to th . : .
L gdzieig;etlrl;sc,t 90% (ihd nothing at all.. None the less appeals from
co i ’
020043, 0.1, e rected onee again, Kamersnukken

retal. 1991, p. 69-77.

.25. ,
gl Rapportage Integratiebeleid Etnische Minderheden 1999, Kamerstu
1999/00, 26815, nrs. 1-2, p. 12. .
42 Article 12 in conjuction with 18 Wet Inburgering Nieuwkomers, Stb. 19
4 Article 1 Wet Inburgering Nieuwkomers, Stb. 1998, 261 ~
“ Handelingen II 1999/00 4700-4728; 4371-4761- 4763-4792.
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counteract this tendency towards further polarisation. On the contrary,
they simply initiated a new category of dead-end jobs.

Some measures were taken to encourage employers to take on more
employees from the ethnic minorities and to offer them regular full-time
jobs. The most important of these was the establishment of an equal
opportunities tribunal that could bring out (non-binding) decisions
regarding individual complaints against discriminatory practices.5 ' But for
the rest, neither the right-wing coalitions under Lubbers nor the more
progressive ones under Kok did any more than appeal to the conscience
and civic responsibility of employers. Repeated evaluations revealed that
such measures had little or no effect. Suggestions, made by left-wing
parties, to introduce more forceful measures such as contract compliance
were consistently dismissed as unrealistic.’* The government’s response
was that employers wouldn’t easily accept such incursions upon their
freedom, while employees might experience such forms of positive action
as stigmatising. Even the publication of a critical report by the Internaional
Labour Organisation (ILO) on discrimination on the Dutch labour
market’>could not move the Kok cabinet to take more assertiv
measures.>* This circumspect treatment of employers in the Netherland
was in sharp contrast with the growing pressure being exerted upon th
ethnic minorities to better equip themselves to meet the needs of the Dutc

labour market.

This concern for the educ

. ation of immi . 5
children was not only motivat grant and ethnic minority

jild ed by the desire to improve thej
;vl;t?iﬁeglzh]gﬁighbzcgool system. Certainly as important was thlé ggilclgfs
soiely. Pariculaly under the Purpis Coulephe s 1e "ePrS of Dutl
' ons i
p;:‘%;i?il(r)nes l}ike those described above came to bz ass}(’)cli<a0t];1 i;i?tflagr?nal
ﬁl VOIvemgnic :fmest.h Ir'1 1997, fo.llhowir‘lg the publication of a report on 311:
atfckins KOk,Sc; lr)nc minorities in internationally organised drug
atfickls 1, abinet lguncpgd an integral crime prevention scheme-
elated to Ethnic Minorities (CRIEM).*® Given the e
re%)ort that had Ted to this initiative, one might expect it to ag?i?;rse ?f o
;ﬁ;éiccii t(t)h ;hel control of international trade and financial transeslcltsif)ues
’ , plans that were presented dealt wi .
fruancy and the involvement of non Dutch

children’s (pre)school education. Explicitly, juvenile delinquency among ’

ethnic minorities was associ i i
iated with i
young offenders’ parents the immigrant background of the ’

“Whjle the causes of the relativel
ethnic minorities can partly be
factors such as social-economic

y high. level of criminal behaviour among |
explained by “classical” crime causing

: position, age and living conditi |
explanations alone cannot suffice. They cannot accogunt for (311: ;lllgl};

incid imi i

Vaﬁoirslc:t }(])If.cnmmal behaviour, nor for the differences distinguishing the

Lo o a11cbgrcl)(ups. Further .explanatory causes must be sought in the
ackground of minority groups and the resulting integration

and aCCulturatl()n problems th ups eX[)el ience O \2
at these e
g p TCE: norms and alues

Immigrant Children as Future Citizens

Already under Lubbers, the Dutch government proved more assertive
tackling the growing gap in performance between more and I
advantaged children within the Dutch school system. Schools with a h
percentage of children from ethnic minorities were granted exira funds
that they could invest in smaller classes and provide extra langu
instruction.® Special pre-school programmes were developed
disadvantaged children and extra facilities were provided so that chi
could be accommodated before and after school hours. Although
programmes were not exclusively intended for immigrant and ¢
minority children, these did form an important target group.

1999, in the context of this cri

me preventi i
her announced its plans to inc . bor of aepaisek cabinet

rease the numbersgf subsidised childcare
. National subsidised

litate women’s in i i
volvement in paid labour, b
: o ven , but to increase st tr
T the upbringing of Immigrant and minority children. ate control

5! Algemene Wet Gelijke Behandeling, Stb. 1994, 230.
52 gromerstuldeen 11 1990/91, 21 943, nr. 1; Kamerstukken II 1994/95, 23 90
Kamerstukken II 1994/95, 23 901, nr. 6; Kamerstukken I1I 1995/96, 24 401,
53 Bovenkerk et al. 1995.

54 Ramerstukken 11 1995/96, 23 901, nr. 24. ‘
55 Ministerie van WVC 1994; See also: Verwey-Jonker Instituut 2003, p.

minaliteitspreventie in Relatie
8,25726, nr. 1.

. 19-20.
enstand “kansen k
lage).

tot Etnische Minderheden, Kamerstukken 11

rijgen, kansen pakken”, Kamerstukken IT 1999/00, 27083
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By then, the Purple Coalition had also announced its intention to
extend the compulsory integration programmes to include all settled
immigrant and ethnic minority parents directly involved in the upbringing
of children.® While multiculturalism was being relegated to the private
lives of immigrants and ethnic minorities, those private lives were, at the
same time, being brought into the ambit of a normative sphere associated
with citizenship and public virtue and hence subject to state supervision.

Thus we see how a singe state-determined model of citizenship came
to replace normative pluralism as the leading concept for Dutch integration
policies. While the minorities policy of the 1980’s had been largely about
protecting cultural minorities against the majority of the population, the
new integration policies were largely about protecting the dominant
majority against specific minorities defined as suspect on the basis of legal
status, cultural attributes and/or involvement in racist tensions.

(()ﬁ)u(ﬁf;ly 30%) were coming to join ethnically Dutch citizens.®
ongoing restrictions on labour migration from outside of the E
increasingly stern refugee policies,” the general consen y [li yo
migration was becoming the maj , i Nethertands oo
jor port of entry into the Neth 66
Although many restrictive immierati ® ntotacad
: Ny restrictive immigration policies introduced i
C1h9s9c(g usra;v:rsv prltma‘rﬂy intended to streamline asylum procedurlé1 ;r}:g
erstaying and clandestine labour mierati
. ‘ . gration, they w
g:;l;id to a growing dgsm: to better contol family migration Ay nu:te)e?s?
re.ecterge:su;es were introduced with the explicit intention of preventir(l)
" (J) ccted bsly }lllm seekf:rs, over-stayers and clandestine Iabour migrantg
fror thusaac(llsu i11'1g fam_lli bonds vgth Dutch citizens or settled immigrantz
ring a right to stay.”’ However, thes
ay. , € measures also
gggﬁe }Vglo already had gstabhshed family bonds in the Netherlanzgsfeglt‘ﬁd |
offec m?] o ES:Izlet.measglres in their case was not to prevent the establish.men(:
: . 10ns, but to render these relationshi i i
increasing their interdependent nature 1ifips more precarious while
B . . . ’

¥ h(aes;g:sazvaqt{ng to discourage people from establishing family ties—

quiring leave to stay—on the basis of unregulated residence

4 Given the

Dangerous Liaisons

In 1992, still under the regime of the Christian Democrat Lubbers, a first
comprehensive study on family migration to the Netherlands wa
published, at the initiative of the Ministry of Justice.*® On the basis of th
conducted research, it was estimated that 70% of the people who ha
entered the Netherlands between September 1988 and September 1989 ha
come as family migrants. This represented a total of 42.250 people.
Moreover, it was estimated that nearly two thirds of these family migrant
were not coming to rejoin a first generation spouse or parent, but wer
entering as the prospective spouse or partner of a Dutch citizen, often on
of (second generation) immigrant origin. 2

A subsequent report, published in 1994, confirmed the impression
marriage migration was becoming more significant than fami
reunification.”” This suggested that chain migration (i.e. foreign spou
coming over to join second generation immigrants) was becoming a f;
and that family migration was therefore not likely to end within the n
future. Moreover, figures also indicated that many marriage mig

1990’ .
O?Qf(; IIs11 Ia; n;lerlrglt)gnc;f ;neaslllres were introduced to further prevent the abuse
S (t);'1 the purpose of .acquiring residence status. Such
asure g oth the doguments involved in proving identity and
p al status, and the substantive nature of the relationships involvgd

Discouraging Transnational Bonds

n a(:clt)(;?;re (;5[ lﬁgé,r vfzhilz iregsnting his cabinet’s plans for the coming
ear, Pt : uud Lubbers announced that: “it should
eog?szﬂii tgar:su;e herflz illegally and build up a life that will i1111 (t)hlé)zﬁfir
18 lor a legal state of residence.””® ’ ;
ken was to ensure that neither second asylum ai ntons (e Mmeasures

- ' pplications, put in after
ne had been rejected, nor requests for administrative rSView woulcal1

ve th i i
e effect of automatically staying expulsion. In more instances than :

% Coalition agreement (Regeerakkoord) 1998 After some discussion, the
government decided not to include parent-support projects in the compu

integrati . Kamerstuldeen 11 1997/98, 25 601, nr. 22.
lﬁg ;il{)&loi(r)lnl%l;)zgrames amersiiukKen nr. COlaas et 3.1. 2004’ p 39 |
6 Ibid. p. 13. R 2001, p. 62-64.
© Inig. p 29, born 1992, p. 13

. p. 29. ndelingen I11993/94, p. 91-6790, 8 September 1993

63
Did-P 2% e0d ndelingen 111992/93, p- 9-483, 14 October 1992
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before, immigrants would now have to appeal to the courts for a staying with whom the Netherlang
order. erlands wis intai .
A . . ,  members of the By hed to maintain close economic links: the
nother, more drastic measure, was the sharpening of the extended Mon ropean Economic Space, Australia Canada, J
entry visa requirement. Officially, up until 1994, immigrants applying for Ix?(il(;isnew Zealand, the Vatican, the US and Switzerland. 7 ada, Japan,
a residence permit already had to be in possession of an extended entry  same period, the successive Lubbers and Kok b
) X o . . steps to limit the numb immi cabinets also took
visa provided for by the Dutch consular authorities in their countries of ) er of immigrants entitled to social i
origin. These extende entry visa were only issued once the Dutch wellfaref beneﬁts,.As of 1991, for instance, it was no 163?1 :rlsuranf;; and
immigration authorities had confirmed that the person in question would ?elz)s Iz dy or 2 social security number without providing grool;ossg lle o
qualify for a residence permit. The purpose of the extended entry visa was ence. ; re was meant to exclude undo . o egal
. o ) from social insurances. Followi . cumented workers
to ensure that no one would enter the country with the intention of staying, immi s. Following the publication of a circular in 1
unless they were entitled to do so. In practice however many immigrants uali fgraxllts engaged in revision or appeal procedures could ml 3
staying in the Netherlands without any claim to residence, did manage to g N 1y Zr Welfar'e benefi 1o longer
regularise their stay—often on the basis of family ties with a Dutch citizen o %Igﬁlet'ltt};]at their cas
ntil then, immi

or settled immigrant-without first having gone to the Dutch consulate in or applying for cxtensi i

their country of origin. The Administrative Jurisdiction Division of the . ' . sion of their right to stay h, i

Dutch Council of State had namely determined in a ruling of 1978 tha ' bgne_ﬁ.ts as 'Iong as they were allowed to sit }(I)uta(tjhze:clilnigtsliﬂed e lare

immigration authorities could not, in all reasonableness, refuse a residence administrative review and judicial appeal in the Netherland 0nfpmc‘::dl.lre’

permit solely on the grounds that the person in question had not applied ruling had bgen made by the court in last instance. No SHO. fen until a

for the extended entry visa in advance.” The measure introduced in 1994 gelfare benefits would ~ Now their rights to

was meant to enable the immigration authorities to do just that. . fetgeeliirsz Ogizlvails ai
In 1995 the REK ruled that such a change in policy would be too f: ; oo ously, people still involved i .

reaching in its implications to warrant introduction without some form their residence status we ed In procedures concerning

statutory basis.”” The Dutch legislature promptly reacted by passing 2 I )

motion requesting new legislation that would empower the immigration - f.rf 1995 the Purple Coalition led by Kok p

authorities to reject applications out of hand when these were no elinitively exclud

accompanied by an extended entry visa emitted in the immigrant’s count

of origin.”" Such a law was subsequently passed and came into effect as

11 December 1998.7 ‘
It should be noted that not all foreigners had to comply with this al status closer to the edge of the Dutch Welf;

requirement. Asylum seekers were exempt for obvious reasons. Exe 16 accepted by the Dutch

too were all citizens of the EU,” along with their family mem

(regardless of their country of origin) since this requirement would hi

their freedom of movement within the EU. Also exempt were the citiz

of a number of other nations with which the Netherlands had cultural

(due for example to the massive Dutch emigration in the 1950’s) a

€ was a strong one.”
grants putting in a second application for admission

le C . ut forward a pro |
© immigrants without status from all forms Iz>f gl(l)sbellilclts

ons were made between

% ABRVS 26 June 1978, RV 1978/24. ~ lier & Steenbergen 1992, p. 114,
70 REK 16 March 1695, RV 1995/39. ; rC;/IQa{/of Ministry of Social Affairs, 11 November 1991
U Kamerstukken I 1995/96, 24544, nr. 3, p.1-2. , DVZ/sBo, ft’“b;jfhed in Migrantenrecht 19924, -
7 eratv Ming

Sth. 1998,497. To: De M: puty Minister of State 37533
3 In 1993 the Treaty of Maastricht had been signed, transforming the ,, rsiel ;ﬁ:rzﬁa 1995. ’ 6/93/DVZISBO.
European Community into the more strongly institutionalised European Uni 1998 405 gswet, Kamersiukken I 1994/1995, 24 233, nrs 1-3




Chapter Four Duich Nati .
ationality and Immigration Law in a New Normative Order: 217

1990-2000

Forcing Interdependency k
; before a woman was finall certain i

Interviews revealed that WOI)IIICH were (i)lflcllliiredc (;gusr,ltued r'lght N Sta}_/.sz
partner, rather than run the risk of losing status.®3 o with an abusive
Thq problems of women with dep ;
the various measures that were intro
streamline asylum procedures and/o
the Netherlands. After claims to wel
linked to residence rights in 1993,

It is important to note that all of these measures not only affected
immigrants applying for admission for the first time, but also those
wishing to have their right to reside extended.

As explained in Chapter Three, family migrants in the Netherlands had
to wait a certain period before they could be entitled to a residence permit
on their own merits. As already explained in the previous chapter, by
1990, foreign children who were older than fifteen years but still minors
and foreign spouses who had been married for at least three years could
qualify for independent status if they had spent at least one year legally in
the Netherlands, as a family member, directly before applying. All other
family migrants had to have had at least three years of legal residence in
the Netherlands, as a family member, before they could qualify for
independent status. Moreover, because income requirements could apply, treat their request as an application for first t i
and not all family migrants were in a position to meet such requirements, it particularly urgent after the period in whichm'1 Y. Ihis problem became
could take up to five or even ten years before a family migrant was have their residence permits extended was sh linmlgr‘ants could apply to
ensured of a continued right to residence regardless of his or her family they could wait with extending their resid oroned - 199.7' Ereviously,
situation.” after their original permit had expired. Now fg ce permit until six months

The dependent status of family migrants had implications for thei weeks before their permit lost its validity.* T eyhhad ‘0 apply at least four
autonomy and the power relations within their families.*® When conflict d'ead]ine, they not only risked losing thei}rl.clain e cvent th.ey missed this
escalated into violence, women with dependent status had to choos right to continued residence as well. Their a lil-ls to social rights, but their
between staying with an abusive partner or risking loss of status. Th an application for first entry, meaning it Wolzllfdlcatiogl was to be treated as
immigration circular did offer the possibility of applying for continue as accompanied by an extended entry vis aeq o eessed unless it
residence on humanitarian grounds.®' The rules that applied were howe Ig’i‘lll{ Y Vvisa issued in the country of
complex and left much scope for administrative discretion. The results e implications became qui i

applications were unpredictable. Research conducted in the early 199 extended entry visa reql?iretrfrllfgfta HgZS:mWhen’ as of December 1998,
indicated that women with dependent status who had left a violent part omen who were too late in submittin t?] ?tatutOry . From then on,
could not be sure of getting a permit for continued residence in f & Ihelr requests for extended
instance. In at least half of the cases reviewed, the woman’s applicat
was rejected and she had to apply for administrative review. S
applications were even rejected in review, so that the women conce
subsequently had to go to court. As a result, it could take up to four

endent status were compounded by
duc:ed, in the course of the 1990’s to
r discourage clandestine residence’ in
fare benefits had become more strictly

( women whose
linked . requests for
y had been rejected were likely to lose their claims to benefizt:]gjelg

applying for administrative revj
iew on the P
case was not considered a strong one grounds that their Immigration

Moreover, those who had waited too

extension of their residence rights could be colong o ey Eying for

nfronted with a decision to

the

9 wp . , , - -
Minors who left their parents’ home after they had been legally residen vally resident in the ¢ mission, anyone alread.
ountry would not need a new h i Y

~ ome while applying

Netherlands for at least one year could generally qualify for continued re;
status regardless of their income. This would only be denied in the event
serious breach of public order or of a threat to national Security, Kuij n Bl .
Steenbergen 1992, p. 125 iy (’égand & De Vries 1992, p. 67.
o Van Walsum 2000; De Hart 2003; De Hart 2001. fter from the Minist )

Chapter B1/4.3. Ve 1994. kso: Oﬁvier 2000 stry of Justlce, Kamerstu

kken II 1997/98, 24 544, nr. 16,
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for an extended right to reside. This reasoning revealed a complete lack of
awareness of (or appreciation for) the position of family migrants with
dependent status. One of the consequences of this rule was that women
with dependent status couldn’t qualify for inexpensive public housing after
having left an abusive spouse or partner. They either had to appeal to their
personal network (which in many cases would consist largely of their
abusive partner’s friends and family) or seek refuge in a Women’s Shelter.
Often these women were forced to spend long periods of time in such
Shelters, blocking access for other women who were equally in need of
refuge. As a result, the Women’s Shelters became wary of accepting
migrant women with dependent status.®® ;

The cumulative effect of the various measures introduced to further
restrict immigration was to exclude migrant women and their childre
from the principle form of protection available in the Netherlands agains
domestic violence. The irony was that, by then, gendered violence-an
particularly violence against women in Third World countries—was finall

making its way back onto the political agenda.86

of official documents: Gh
Republic %

From then on, birth certificates
doguments originating from these ¢
valid after the information conveye
event that any confusion should
documents in question, or concerni

ana, Nigeria, India, Pakistan and the Dominican

» marriage certificates and o

: th
ountries could only be accepted s;
d‘had been officially verified. Tn the
arise concerning the validity of the

. T ng the authenticity of i :
contained, legalisation was to be denied and, as a r&}e]sult tl:}ilgiom}atlon
’ ) rmission

id i i
lyzgzthyb;r%rcaer:ited for .res1dence in the Netherlands. This resulted in
engthy | Minisltlrr;s, fm;ce 'those concerned first had to request revi\slfél};
of Foreign Affairs of the refused verificat] i
neefi be, appeal a negative decision, before they courgriaflll‘(:: tigga?n(ti, .
steps

. s 1 . . ) i
l]litially attel]lpts were Illade 0 Olv lllllg I)I()I)Iellls l)y
; ’ . t Ires 1 € the ens i

Controlling Family Documents ccepted.® H
ed. interi
P owever by way of an interim announcement, the Ministry of

In 1993, the then acting Deputy Minister of Justice, the Dutch Labo o o
, of the “problem

Party member Kosto, sent out a circular to the Dutch immigrati ~ c
authorities requiring that foreign documents regarding personal iden atus (i.e. married or not
and status be legalised in a consistent fashion.*’” Three years later, un
the Kok coalition, the Dutch Ministry of Foreign Affairs identified f

countries known to form the point of origin for a significant number  do
(family) migrants as being untrustworthy with regards to the legalis ngh it did indicate that the Minj

85 Komitee Zelfstandig Verblijfsrecht Migrantenvrouwen 1994, p. 20-2]
Quality 2003, p. 30-31.

8 Met het oog op 1995, beleidsprogramma Emancipatie, Kamerstukken 1119
22013, nr. 1-2. The three policy targets enumerated by the Ministry of
included gendered violence (p. 71; 73-75). The only proposal made regar
dependent status of migrant women, however, was to publish information
explaining the existing rules, (p. 76). While the Ministry of Internal
(responsible for ethnic minorities policy) named no specific policy goals
women’s emancipation (p. 45), the Ministry of Foreign Affairs did highli
position of women refugees fleeing gendered violence abroad and that
who had been victims of human trafficking (p. 49). Where migrant: womnl
concerned, acts of violence that had occurred outside of the Netherlands
more official attention than the vulnerable position of migrant women res

the Netherlands with dependant status.
8 yan Arnhem 1994, p. 127.

. . . . L .

es 2003, p. 107.
. 159,
998/27.

10 November 1999, RV 1
©s2003,p. 217. T

lart 2003, p. i
e Ij)n lhllib"l(;}(l)llz ﬁ;oblem has bee.n critically and extensively discussed
lng Rechtsoman oh d:nlivenden papieren (Boeles 2003). A judgement of
: aad van State brought th ificati icy i
roblem countries formally to an end, ABRngS Sepet!e‘rlrfgef;c;(;g); 3‘(;1 1208'021

€ Order: 219




Chapter Four

Policing Transnational Intimacy

Under the coalition led by Lubbers, the worry that immigrants were
acquiring residence rights through fraudulent marriages was rekindled.
Reports circulated suggesting that anywhere between 30% and 80% of all
marriages involving foreigners were being entered into for immigration
purposes.” As De Hart has argued, such figures were largely backed by
immigrant authorities’ personal impressions and rumours spread by the
media. To the extent that hard figures were available, they indicated that
these estimates were grossly exaggerated.” None the less, various ,,
members of parliament repeated the same fears that had been expressed . The relative ease, with which these 0
previously when the Dutch nationality law was being reformed, namely by a cabinet dominated by Chﬁsﬁmeasures had been brought about ?
that foreign women were being lured, with false promises of marriage, into remarkable. Until the [afe 1980°s an Democrats and liberals, is
an existence of forced (sex) labour, and that Dutch and second generation migration to stricter controls had been’ ogestions fo_subject marriage
immigrant women were being seduced into marrying foreign men who thaF such controls would involve too Consmt,enﬂy rejected on the grounds
were only interested in acquiring a residence permit.*® ' while probably not being very effecﬁr;%at 2 Intrusion in people’s privacy,
In 1994 a law became effective defining as fraudulent any marriag collecting convincing evidence 102 Yet |

e, given the problems involved in

that was not entered into for the purpose of meeting the mutual obligation in which sex was being written out ofe;; than a d_eCade later, in a period
legally imposed upon married couples, but solely in order to obtai nterests of protecting  the privac f'»ltCh social security law in the
admission to the Netherlands.”” Such fraudulent marriages were declared nvestigations into the intimae Jiveg o)é 0 those concerneq, far-going
threat to the Dutch legal order.”® From then on, civil authorities could onl and settled immigrant partners were bej marriage migrants and thejr Dutch

: : : ' . ng accepted wj
agree to marry someone of foreign nationality after he or she had produce rofest from the more radically left-wing Parties? i3 i onl

a declaration drawn up by the Dutch immigration authorities.”” T Moreover, the newly introduced
declaration provided information concerning the residence status of refik with a longstanding tradition ; Cphirols represented a fundamenta]
person involved and an assessment of his or her marriage motives, ba; gislator should limit itself to the
on a list of observations regarding his or her personal characteristics : not become involved with the
those of the partner, as well as their mutual relationship. Points incl s break was limited in scope, h
on this list were: the partners’ respective ages, their romantic histo Y .clear in its position that only ;
their language of communication, etc.'® ‘ i
The civil authorities could refuse to conduct a marriage ceremon rffd into by Dutch nationals
the basis of the immigration authorities’ assessment, or on the meri , were to remain immune fr
their own judgement. Similarly they could refuse to acknowled 1 th? end, while the law 3

Y a murmur of

384, comment by Pieter Boeles. However it remains to be seen what the effe in 1998 revealed th
be of this judgement in practice. €Cn prevented with the
% Kamerstukken I 1992-1993, 22 488, nr. 4, p. 1-2; nr. 5 p. 1-2. Moreover, of thog

% De Hart 2003, p. 94-95. ’ ¢ cou
% Thid. p. 93-94.

77 Art. 1:71 a BW:I

% De Hart 2003, p. 93; Van Blokland 1998, p. 85-87.
% Art. 1:44 1id 1 sub k BW

| Walsu
1% De Hart 2003, p. 93. o 2002b,

dart 2003, p. 92.
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winning their case before the civil court.'® None the less, this law should
not be dismissed as meaningless, not only because of its effects upon the
lives of those directly involved,106 but also because of the symbolic
implications of an official procedure that branded all marriages involving a

foreign spouse as suspect.

the Netherlands. Hence I ic immi
. slamic immigrant i i
could not apply for Dutch citizenship.f(%1 e with more than one ife

Policing Fatherly Love

;a;roalll)zli nt;) ttatlllferrlrutefasures to prevent fraudulent marriages, measures were
B e phken 0 prevent Dutch men from fraudulently acknowledgin
tho ch eign mother. On 25 February 1993, the Lubbers cabi .
. proposgl to 'the Dutch parliament to prevent Dutch m fmet
gfl:sulli don 1thelr nationality to children born by a foreign motheinu r1Om
Chj}lldren thrs:?;lg acknowledged those children before they were ll)loirsls
oor avunie threq n<]))t acknowled,ged until after they were born would no‘
o 11rt utch father’s nationality automatically, but would
e o optforit }ii er. They coqld only to do so once their Dutch father
: . al commentat i
Izg;zti?iyn e(a:dl'{ru[;tleSSIy)’ tt}e proposed legislation W(?lflsd pc(;t:l:;dnzl\;t
o ;]n at1h Z etween children born in and out of wedlock.!!?
ainstrea;n D e context of the normative changes occurring in
o oeam 1 society, Fhese proposals were remarkable. This w
’ » the period in which all distinctions between legitimate a?lsci

Enforcing Transnational Monogamy

been introduced previously to restrict
family reunification by polygamous men were further tightened. Up until
1993, foreign men who had settled in the Netherlands could apply for
family reunification with a wife they had left behind in their country of
origin if the woman they were living with in the Netherlands had died or
divorced them. Due to policy changes introduced on 17 September 1993
and 13 April 1995,'7 this was no longer possible, even in those cases in
which it was clear that there had always been a strong family bon
between the man in question and the woman and children who were still
living abroad. In the same period in which Dutch fathers were becomi
entitled to various rights vis a vis children born in simultaneo
relationships and even marriages, polygamous relationships = we;
becoming increasingly taboo in Dutch immigration policies.m8
On 19 March 1998, the REK ruled that these policies were arbitral
since no justification could be given for the fact that a monogam ioh forminists’
husband who had divorced his wife could subsequently bring over a ch feminists” suggestion that parental rights should h
wife, but that a polygamous husband who had divorced one wife coul i somehow be
subsequently bring over a woman he was already married to.'”
underlying assumption of these policies—that polygamous marriages,
fraudulent ones, formed a threat to the Dutch legal order-remal
unchallenged however.!'
The continuing rejection of polygamy as a legitimate form of
life was also evident in Dutch nationality law. While sex outside martt
no longer formed a valid reason for rejecting a foreigner’s applicati hich had
naturalisation, multi-marital sex still did, even though a polyg . occurred five years earlier, in whi .
marriage that had been contracted abroad would be legally recogni sgngletSCknowledgement of forty Chﬂdrvelllll(;hf tlglgﬂl;?l;ti(;ll:a Iz)(glcii -
h menS Ina1t~<:11’1eey- had been fraudulently acknowledged by a nun%be,r (()3111
ack;lo e rring to this case, the Dutch Minister of Justice Hirsch
| wledged that Dutch criminal law already provided the

Tn this same period, rules that had

195 1bid. p. 95.

106 Cf. De Hart 2003, chapter 7.

107 B1/1.2.1 Vc 1994.

108 y/an Blokland 1998, p. 85-87.

109 REK 19 March 1998, RV 1998/20.
110 yan Blokland 1998, p. 86.

aakmat 1996,

mﬂ:ﬁ}uiizhplggg/gg% ]236(:) 2G9root & Saarloos 2004, p. 252
s ,nr. 5 (VV). These pro osal' b
ber 2000, Stb. 2003, 613 and were implemented orF 1 A;ﬁleggg.}ie fawon 21
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necessary measures to undo a fraudulent acknowledgement by a Dutch
father, but insisted that preventive measures were needed as well.'"*Again
these {Illseasures were presented as necessary for protecting the Dutch legal
order.
What is striking, when reviewing the parliamentary debates concerning
this proposal, is that nobody objected to the fact that children born of
Dutch fathers and foreign mothers were to be excluded from their rights,
as (potential) Dutch citizens, for at least three years. A similar attitude was
evident in decisions and court judgements of the time regarding the
immigrant status of single or divorced foreign mothers with Dutch
children. If the Dutch father continued to maintain close contact with his
children and to support them financially, their mother was generally
allowed to stay and look after them. However, in those instances in which
the Dutch father was not willing or able to bear the requisite degree of
responsibility for his children, their foreign mother risked deportation,'!®
That the children would, as a rule, have to leave the country along with her
was seen as a consequence of the fact that she bore custody, not as
consequence of the State’s decision to have her deported. The argumen
that these children were being effectively excluded from their country o
nationality, generally fell on deaf ears, not only with the Dutc
immigration authorities,117 but often with the Immigration Law Chambe
of the Regional Courts as well—certainly in instances whereby the childre
had 1o further contact at all with their Dutch father."®
While there was a growing consensus, in the field of Dutch family
child protection law, that children had rights of their own, independen
their relationship to their parents,119 children born of Dutch fathers
foreign mothers continued to be treated as appendages of their pare
Their claim to their Dutch birthright was directly dependent of
father’s involvement in their upbringing. Where this was found lac

their legal status i i

e tha% o ml(I)lt ht;e.:nlgletherlands—for all practical purposes—merged
Remarkably, many of the measures introduced in t ’

contr,ol of fa_mily migration were not so new afterhjlll.gz(l)rzatg Sl;iq;leln
1970’s, policies were developed to control marriages involving ayforei .
partner. The extended entry visa requirement also dated from well befo%n
1990. Howe.ve?r, these measures had in the course of time been disqualifieg
by the Administrative Jurisdiction Division of the Dutch Council of Stat
and had subsequently lost much of their effect. Similarly far—reachjne’
prqposals had been made in the late 1980’s to link soé:ial rights tg
re31d.ence 'status, but these had been retracted after having met with str .
public resistance (see further Chapter Three). e
; .By the mid 1990°s however, both the Dutch executive and the Dutch
~1eg‘151ature had become much more assertive and self-assured in their
,~ 1ns1stepce that family migration policies should become more restrictive
"' Estab,hsheq case law disqualifying the control of marital motives and the:
REK’s ruhng.that a strict extended entry visa requirement was not in
ccordance with the law were not taken lying down, but parried with

esidence status were presented wi i
ontrols were applied rigiI:ily and unfvlvilrighil:lrgls}l/]. confidence. Bureavcratc
’ On the whole then, forms of immigration control that would previousl
ave been disqualified as discriminatory or arbitrary, now enjoyed ﬁm};
1'1tlca1 support. One of the most remarkable consequences was that
: .1le'state intrusion in family relations was being found increasin 1,
bJect1qnab1§ in the context of Dutch family law, widely a lfez
vc'antlv.e incursions in family relations were being,g accepted pvl;hen
mgrat19n control was at stake—even though this meant policing the
mIiI;ate hvi:)s of all Dutch citizens and settled immigrants with fo%eign
s}é ;I:llg Cc;,lrﬁdzir;il‘ﬂgmﬁcantly reducing the autonomy of their partners,
n the Dutch political imagination, families rooted in the Netherlands
nclu@mg at least one foreign member, particularly one originatin
gutsxde' of the EU and other select parts of the world, had becomg
’,tlally.dlfferent from families consisting of only Dutch, nationals, or
h nationals and privileged foreigners. The former category ’had
e suspect, a potential threat to the Dutch legal order. Those involved
ger deserved the protection that Dutch law was expected to provide

4 g orstulken 11 1992/93, 23 029 (R 1461), nr. 3, p. 5; Kamerstukk
1992/93, 23 029 (R 1461), or. 6, p. 12-13.
115 Tratnik 1993 p. 1183.

16 CWT 1999 p. 117.
17 gee: Rb Den Haag, zp Amsterdam 20 November 2000, JV 2001/37.

18 goe: Rb Den Haag, z; Amsterdam 20 November 2000, AWB
(unpublished). The courts were particularly emphatic in this reasoning i
cases in which the mother had never had legal status. See REK 25 Se;
1997, JV 1997/4 and 24, with comment by Boeles. For a contrary ruling
Den Haag, zp Amsterdam 6 December 1999, RV 1999/26 with- comm

Steenbergen.
19 willems 1999.

en Eeckhout et al. 20085, p. 210-213.
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non-suspect families and their individual-Dutch or, at least, Western—

members, ! ‘

The increasingly suspicious attitude towards specific 'categorle.s of
immigrants applying for admission on the grounds of fe'uml_y ties fitted
well with the new perspective on immigration and integration in Wthh the
continuing arrival of specific categories of newcomers was perceived of as
a threat to the social cohesion of the nation, and in which links were being
made between “non-western” origin, illegal residence, racial tensions and
delinquent behaviour.

§ociety independently and on equal terms”

Importance pf a strong legal position for
I}llibbters cabinet also expected those concern,
effort:

. While acknowledging the

uccessful integration, th
ed to make an individ

e
ual ‘

“Du i 3

- tLC: ;;tCIety has its own ground rules that apply to all of jts members
e .tent that. foreigners isolate themselyeg from society or gravitaté
discrjmin; tse dn;argmst, bthe);1 run the risk of becomjng stigmatised ang
( : £ainst by that same soci

isolation and Mmarginalisation ¢ sioh deniocy o th e

. an le ; .
involved end up before the cri ad to such deviant behaviour that those

: minal courts, Thj e
their legal statys » (my trans lation, Svw)1zs his can have tmplications for

B: Family Migration as an Integration Issue

Initially, there had been no indication that the new Qerspective' on
immigration and integration would negatively affect the 1nt1mat§ relatl(_)ns ,k
between Dutch citizens and already settled immigrants and their foreig
(marriage) partners and/or children with whom they maintained lon
established family bonds: on the contrary. In a policy paper on legal statu

and social integration, published in May 1991, the Dutch cabiget, stil ~ W?rlg:eitpl;)smbﬂmes were in fact applied in practice. From 1990
under the leadership of the Christian Democrat Lubbers, er'nphas1s.ed th unds of eca_me' Standard practice to have immigrants deported on the
importance of a strong legal position for the successful integration o 1%1 Sant that tha ¢riminal conviction and expelled from the country, This
settled immigrants in a policy document on legal status and soc - period that ey CIC()iUId not return to the country even for short visits during
integration.'” The cabinet referred among other things to the recent ntegration CIQU' extend tq up to ten years, 27 the context of the nac
introduced right to vote in local elections that had been granted‘f ety thn po l'CleS., protectlpg s(?cial cohesion had acquired a higher
immigrants with permanent status, and the increasing}y access D ForyDutn lllnalntalmng family unity, 128

naturalisation procedures. The right to family reunification was al; ¢h women,

bermanent immigran g¢ i
> .. iy e ean . . atus, this
referred to as an important prercquisite for a strong position within D eii tfglr?l were back to the Situation that had existed prior to 1977 when
society, and the implicit suggestion was that this right was not to : 1811 spouses and childrepn had ’

i P been i X
curtailed.'? ,, lowing a criminal conviction. Dutch mep Weres?(?ggtcézfr(ci)?t):(ritzgzlj(t)g
But at the same time, this same policy paper also int'imatgd t‘h s00n became eviden that the neg. perspooi
changed approach towards integration could have negative 1mp1}cat10ns S for family migrants x o
well as positive ones, for family migrants who had been admitted ¢ ket of 1o, , t.he Deputy Minister of Justice ks b the,
country. More than before, integration was to become a matter of per. > nternal Aff;

airs Dales sent a Jetter to th ;
aini i o & ¢ Dutch parliamen;,
responsibility.'* Legal instruments could be used to enco ‘per;lgeilt(?w fanqu reun‘lﬁcatmn policies were to pe adapte}()i to fit the
immigrants to deploy their capacities in order to “establish their pos iy tIi)o ltve On Integration policies, In particular, this Jetter expressed
e II’; rg ap}}eal 'Eo the individual Tesponsibility of thoge wishing to
; 181 family mempers
2 hid, p. 224-225. y to the Netherlan,

122 Rechtspositie en Sociale integratie, Kamerstukken I 1990/91, 22 138 nr.
' Ibid. p. 13. In 1992, the Dutch cabinet confirmed its commitm
immigrants’ rights to respect for family life, as protected by article
Buropean Convention of Human Rights, Handelingen I11992/93; 9-4
October 1992,

jer & Steenb A
'* Rechtspositie en Sociale integratie, Kamerstulkken I 1990/91, 22 138 nr ergen 1996, p. 210. Dytop

ds-both regarding the
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financial support of those family members, and regarding their cultural Inth
‘ n their

integration.'” Minist
) . . , , nister of Justi ..
The letter listed a number of proposals for policy change. The most , on this propoz E:lce Kos?o and Minister of Tnterng] Affairs Da]
» arguing that children who entered the o oiaborated
country at an

important were: to set the minimum age for marriage migration at 18 years ad i
vanced age wo .
8¢ would experience problems adjusting to the Dutch sch
i ruten school

J

(this to prevent forced marriages); to require that newly admitted
immigrants wait three years before they bring over new family members sy SFem and lab,
(this to ensure that adolescents who had come as the child of a settled _ Society. The s
migrant would be well integrated themselves before they brought over a
foreign spouse); to sharpen income requirements; and to further limit the
possibilities for bringing over children who had been left behind in the
parents’ country of origin.” . Howe ¢
The last two proposals in particular threatened to have far-reaching concrete cases—i.e. after . Ver, by the time it could pe applied in
consequences for the family lives of those involved and consequently led
to heated and lengthy debates between the responsible cabinet members
and the Dutch parliament. While the proposal to limit the admission of
children was related to the growing preoccupation with immigrant
children’s upbringing, the proposal to sharpen income requirements was
clearly related to the increased emphases on paid labour as a vector of

integration. Although related, these are distinct issues, and they relate to. idea of f
different discussions regarding family norms and integration. I shall a ol further restricting the admiss; .
debate concerning this issue, held 5:101110022 foreign children. Ina following

eptember 1996, she announced

therefore discuss them separately. i
€8 were to be “clarified”

8¢ of heart was th
at recent g
the harmonisation of greements reached within

amily migration policies did not
cess of European harmonisation

the EU concerning
allow for such a measure, 3
was starting to make itself felt.

However, the the i
> N active D s
under Kok’s Purple Colii oen eputy Minister of Just

ere, the pro

ice Schmitz, i
Pep ‘ » Servin
$ not prepared to entirely relinquish thg

Family Migration and Parental Responsibility

. . . . . " own
The new perspective on integration was not just motivated by financic I;ii:ir:tsi]and that no undue consequences may b :
concerns—i.e. reducing social costs-but by normative considerations On the wrrer e temporarily entrusted (hej Y D¢ atttibuted to the fact
n the other hand, it must b eir children to the care of others

well. As we have seen, the new integration policies were characterised number of years
a growing concern for the upbringing of immigrant and ethnic minor reunification whﬂepjlrlems ha
children. Already in 1992, Prime Minister Lubbers announced fiecess
cabinet’s intention to limit the admission of foreign children who had
left behind, by their parents, in their country of origin. He indicated ¢
these parents’ right to respect for family life, as guaranteed by article 8
the European Convention of Human Rights, was conditional. Once par
had met the requirements for family reunification, they would hav
make sure their children came over to join them within three ye
longer separation was not only seen as detrimental fo the childs
integration, but also shed doubt on the substantive quality of the

ties involved.'!

nature of the parent-child
. 'Wo.rded once more to
eunification, the burden of

129 '
K tukken 11 1992/93, 22 809, nr . 10, p. 1
amerstukken P merstukken 7 1992/93,

130 Ramerstukken 1995/96, 2 4401, nr. 6, p. 8. , orstukh 10,
3! Handelingen II 1992/93, 9-483, 14 October 1992. o e 115 ]1 395/96, 24 401, nr. 21
en 111996/97,
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proof weighed heavier the longer they waited with bringing over the child.
At the same time, Schmitz acknowledged that long periods of separation
could result from the hurdles the Dutch state imposed on family
reunification, such as income requirements. This, however, did not detract
from the general principle that claims to reunification became less certain,
the longer a separation had lasted.”

Another six months further, this issue was raised once again in the
Dutch parliament. Some members of parliament pointed out that some
families—particularly those of refugees—might be torn apart through
circumstances beyond their control, like war. It seemed unreasonably
harsh to subsequently refuse reunification on the grounds of such
separations. Schmitz, conceded this point and emphasised that the main
issue was to prevent parents from bringing over children just before they all times, 18

reached the age of majority, while having slglown no moral or financial This implici
responsibility for those children previously." ® Implicitly, she suggested s mmplicit assumption can be illustrated b .
that where there was no hard written evidence of a consistently intense lc)lec_lsmn's that both concerned applications for falillilcoglpar.lfl.lg two court
bond between parent and child, the application could be assumed to be mi:)tllflnmlgrant women who had left their children in t:};leecuar;l Ic?tlon. made
; er when they themselves left for the Netherlands Eo(ihtl(l)?rﬂtl)wn

: ese

fraudulent. , [
As seen in the previous chapter, the effective family bond criterion had women had in fact already entrusted their childr i
: en to t J
well before coming to the Netherlands. In the first cas: eglén v(s)/gllflra; Charg
, a

already been introduced in Dutch immigration law in the 1980’s. In thi left her children with f
sense, policies had not changed. The focus of control had shifted . en with her mother after havi . ' ;
however. Where before the main concern had been to prevent divorce ]C)hﬂfiren of his own, who refused to t:l:énierreffi'rlr(ljed W.lth a man with
parents (particularly fathers) from bringing over children from a forme , urlng'the day, this woman stayed at her mother's rc(ain into his home.
relationship to join them in their newly established families in th  own children, feeding them, taking them to school an;m ooked after her
Netherlands, now the chief issue was the quality of involvement of paren
residing in the Netherlands in the upbringing of the children they had le
behind. Even parents who had always remained married to each othe
could be refused reunification with some or all of their children, sim
because they had not brought them over to join them quickly enough
While recent legislation in Dutch family law explicitly denied thi
relevance of involvement in day-to-day care for determining rights
shared parental power or visiting rights, such direct and practi
involvement in the care and upbringing of children had become the $
qua non for determining the right to family reunification.

From the perspective of the parents themselves, these policies
contradictory in the sense that, on the one hand, they had to ac
deploy their parental authority in order to qualify as good parents,
on the other hand they were expected to initiate family reunific

without delay. Thus

no! arents .
deciding to leave the P who exerted their parental authority by

ir children in the care of i
e 1t of relatives becau
abIZ o t;rll(seelovnesth\:;/ere not yeF 'sufﬁmently settled in the Netherieelntclllse }tloff)h
oo e 0 thejrrefll')](()lnSIblhty f’f raising children there, or because t:hee
oy bestatod Lo chi ren continue their education abroad, or becausy
' — e like— i i

glssl?dssslvzi a:v?darents in the eyes of the Dutch imrarllcitgurzltli}(l)n (:;Squal}ﬁed

o uthorities,

” concern for the cultural i g
children immigrati ey ural integration of immi
assumpti’oz??liz? Immigration policies thus also reflected th(le imglr'ar'lt
but should pers ) ltlrue parent should not delegate caring r‘3SPOIISibilli)t'IClt

personally look after his or her children on a day-to-day basi;esz
- a

When h .

it she and e chiden hd 1 fat oot e o e cout ruld
: ad 1n fact enjoyed family li ’

id not sleep under the same roof, and shey won herjcl:;lieis‘;Ven though they

Th . .
e second case involved a single mother who had left her children

135 g omerstukken I 1996/97, 25001, nr. 26, p. 4.
136 gomerstukken I 1996/97, 25001, ar. 30, p. 6.
137 y/an Walsum 1999; Van Walsum 2000a.

(;;e ggsePIIaw quoted in Van Walsum 2000z, p. 10-18
1 Haag zp. Haarlem, 2 June 1999, AWR 99/29.6 (unpublished)
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bonds between her and her children had not been such that she could now spouse and children from abroad, regardless of their prospects on the
lify for family reunification.'*° labour market. Foreigners with a temporary residence permit and
qua\;Vﬁ'lo the rgspect of policing the involvement of parents in the care of unmarried couples would have to earn 100% of the applicable welfare
their clhtzldrerf) had been explicitly rejected in Dutch family law, benefits.'** Only a few }imited categories of persons would still be made
tinising parent-child relations became part and parcel of Dutch family exempt from these requirements, namely: Individuals older than 57 and a
scru'f t'g olicies. Boxes full of photographs, letters, drawings, report half years; single parents with very young children;'®? the permanently
reugl 1cadlorrzicpords of. financial transactions had to be perused befollzﬁ a disabled; people on old age benefits and admitted refugees.'*
Sizrci:ic:l could be made as to whether or not a child could be adHﬂFted- During the debate concerning this proposal, a number of objections
Like the marital bond between husband and wife, the effeCthe bpnd was r.ais?d. The left-wing parties ir} parti.cular feared. that family
between parent and child, too, was being subjected to extensive scrutiny. reunification would become virtually impossible for certain groups of
As we have seen in the previous section of this chapter, it was being made people now that their problematic position on the labour market could no
increasingly difficult for Dutch citizens and settled migrants to cl.alm a longer be taken into account. The liberal VVD party objected to the fact
II'IC}rle fgn};il life in the Netherlands on the basis of already exper1enc§d that these sharpened policies were to apply to Dutch citizens wishing to
ne tto awiﬁﬂn Dutch territory. To be allowed to enjoy family life with bring over foreign family members, as well as immigrants. In reaction, the
1fl(l)trléinga:l:ychildren in the Netherlands, one first had .to prove the bond responsible cabinet members conceded that if people could prove they had
between parent and child had been successfully maintained accross the done all that was iq their power to find work, this might be taken into
ooraphical borders. -consideration in individual cases. However, no general policy measures
geograp were to be formulated to this effect.
. . . . . ibilit As to the fact that the rules were to apply to Dutch citizens as well as
Family Migration and Financial Responsibility f to foreign immigrants, the responsible catl))inet members pointed out that
. . . s over the normative integration of Dutch citizens were responsible for a sizeable ercentage of the total
Besides ben_lgt mlgtlzczgesdo:gt; Oln)cuircgl immigration policies of the 1990’s number of family migrants entering the Netherlangljs,145 and that there was
nfwcorfrll::::eiintge nlllore general’preoccupation, characteristic of that period no reason why they should not be held accountable for the financial
; ist(ilreencouraging labour market participation among the u.ne}mployed'. As . implications,'*® '
W d ked in Chapter One, one of the new guiding principles Moreover, equal-or in any event “comparable”~treatment of Dutch
was wready 1'@inarlicies of this period was that unemployment should no citizens and settled immigrants formed one of the key principles of the
of Duteh SOCI}? pgl experienced and structural social problem, but as an new integration policies: “To the man or woman wishing to bring over
?; diS\ezf(;IuZIS rispr(;)jsib};ﬁtyl.) , family members, whether these are of their own cultural background or

Up until 1993, Dutch family reunification policies exempteq .those not, we will explain that the person wishing to ecablich - fasiund or
assunrl)ed to be pe,nnanently settled in the Netherlands—Dutch citizens

admitted refugees, and persons holding permanent resident status—from

: 142 . . . . .
. : The argument for applying stricter income requirements to unmarried couples
. . . lack of income was clearly not d ' gur pplying q : coup
Income requirements, in the eve;l t;hel;o osals presented in the letter of f an to married ones was that there was no statutory obligation for cohabitans to
to any fau1t9(3)f thelrtovsn. (‘);I:yow’;t ; glispexemption From then on, Dutch pport each other and hence no legal grounds for the government to reclaim any
January 1993 was to do a :

. ith ermanent residen enefits that might be paid out to the foreign partner following separation,

citizens, admitted refugees and foreigners with a p Iface benefi amerstukken 11 1995/96, 24 401, nr. 6, p. 9.

permit would have to earn at least 70% of the level of wetlare be ¢ ® The age of the child was initially set at six years. Later it was lowered to five
rovided to (married) couples before being allowed to bring over. th ars, in accordance with changes in social benefits regulations, Kamerstukken Il

P 95/96, 24 401, nr. 6, p. 4.

140 Rb Den Haag, zp. Zwolle, 15 January 1997, AWB 96/8085 (unp}lbhshf:;i(). : Sglg p. 4-5. N

! This observation is based on my own experiences as a senior clerk a - \rence was made in

Amsterdam section of the Hague immigration law chamber from September 19 d Tailand.

A 2001 Handelingen 111993/94, 95-6944, 16 September 1993.
to August .

particular to Dutch men bringing in wives from Poland
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the primary responsibility”.147 In the end, Dutch parliament g1d
gﬁggort the new measures, and they became effective as ofbi7 Iizptfrznt }Té
ing to the rules that were publis
1993. Remarkably, according e published n e
immigrati i dmitted refugees too were to be subj
1mm1_grat10n (:ritilrlzlrl,l eants il
come r .
newOlrI:e of theqconditions under which the new rules had b;:ent.aicz;(:é
ix months. In 1995 an evaluatio
was that they be evaluated after six 0 evawaiion report
ished'* in December of that year, the Deputy
was published™ and in . v (e
i i the Dutch parliament. In s, th
Justice Schmitz reported to : o e
immigrati iti d not been sufficiently consistent (i.e.
immigration authorities ha ) 1 e sma
i ded that this was partly
lying the new rules. She concedec ‘
alr)gb}llerr%atic position of many immigrants and rpembersh of rgitlinnlc
fninorities upon the Dutch labour market. In1 ;:)arncular,t tcfs %n o 1gt
and casual labour contra
tendency towards more temporary ; ? mmade X
i rement that they have a g
difficult for people to meet the requi Soarmnieed
i . She was prepared to accep
income for at least one more year o % monih
i involved could prove he or she
contracts, but only if the person invo ' e t
active on the Dutch labour market over the prev10u§ thrteihyiasrisﬁce <pouia
i iti he pointed out tha
Regarding the position of refugees, s :
and ch%ldrengentering in the company of admitted refugees had become

entitled to derivative refugee status, their admiﬁsslion was no longetr1 ‘SUb'Jetcé
to the rules regulating family migration. Taking all this into

consideration, she saw no reason why the income requirements shouldn
i lied.'”? . o
b SIt{ré;thzgfy Kok’s Purple cabinet emphasised that any(l))ne wlllshlgnga r:g
i i i Netherlands must be willing anc
ing foreign family members into tl'le{ ! !
:lr)llggto ?aeafrg the full financial responsibility.” In the course of the 1990’5

; : tukken I
YT Handelingen IT 1992/93, 9-484, 14 October 1992; See also: Kamerstu
1990/91, 22 138, nr. 2, p. 3.
M8 TRV 87, Stert 1993, 179.

149 Bedem et al. 1995. . :
150 I\\Ilzrrln(izlnly people wishing to bring over family mem?ers th?;laz(; g;c;vIen :)1::11 ;2
j loyment for a :

teady job or, at least, guaranteed emp : ¥

lflxaci;c?iﬁz EIOJ the proposed reform, people who had beep actlveforllc tllllzr;arllto

market over the previous three years would only have to give pzozo 10 ngr e

employment over the next half year, Kamerstukken 11 1995/96, 2 ,nr. 6,p.

1! Ramerstukken I 1995/96, 24 401, 1r. 6, p. 4.

152 1.

Soo et . 1; Kamerstu
153 See for example: Kamergtul;écen I 19}3{26/33,1 1221282/;1; 1205 p001, e
95/96, 24 401, nr. 6; Kamerstu , )
garitgerstukken 11 1996/97, 25 001, nr. 26, p. 3; Kamerstukken II 1996/97, 25;

nr. 30, p. 6.
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the immigration circular increasingly precluded sharing this responsibility
with the Dutch state or thirds parties. Unmarried partners for example
could no longer have a third party act as a guarantor, but had to supply the
required labour income themselves.'™* NGO’s representing immigrants
and cultural minorities warned that students would have to interrupt their
studies in order to be able to meet the stricter income requirements. '

become exempt. Either way, they,
too, experienced the new policies as an inhibition, rather than a stimulus,
of their advancement within Dutch society.!%

Another consequence of a strict application of the income requirements
was that asylum seekers who had been

admitted on subsidiary grounds, or

whose family held a different nationality from their own, or whose family
members had only followed them to the Netherlands years after they
themselves had been admitted, now had
in order to qualify for family reunification.

In May of 1996, the REK brought out a series of judgements in such
cases. Its position was that in cases where the situation in the parties’
country of origin was not, or no longer, such that they couldn’t possibly
return to live there as a family, the income requirements could be strictly
applied without violating article 8 of the European Convention of Human
Rights. When this was not the case, and family life could only be effected
within the Netherlands, strict application of the income requirements could
not be justified without further motivation.'”’ The REK based these
judgements to a large degree upon a judgement that had been brought out
only months before by the European Court of Human Rights in the case of
Giil vs. Switzerland.'*®
The REK’s rulings met with resistance from the Deputy Minister of
Justice Schmitz, who worried that the principle of personal responsibility,
80 central to the new perspective on integration and the driving motive
behind the stricter income requirements, might be undermined by the
REK’s reasoning.'* She therefore proposed to modify the rules in such a
way that the principle of personal responsibility could remain intact,

* Kamerstukken I1 1995/96, 24 401, 1r. 6, p. 9,

>3 Nederlands Centrum Buitenlanders 1993, p. 137.
% LAWINE 1995.

+ REK 15 May 1996, RV 1996/27..

. Giil vs. Switzerland, ECHR 19 February 1996, application nr. 23218/94.
" Kamerstukken 1995/96, 24 401, nr. 21, p. 4.
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without exceeding the limits imposed by article 8 of the European
Convention of Human Rights. In those cases in which circumstances in the
country of origin made settlement there impossible, persons applying to
have their foreign family members admitted to the Netherlands could be
exempted from the income requirements, once they had proven, during a
“reasonable period of time”, that they had done all they could to comply
with those requirements.160 In a later communication, she defined “a
reasonable period” as being equal to three years.161 While some parties felt
the Deputy Minister offered too little resistance to the court and others felt
the income requirements were still too strict,'®? these suggestions were
given the support of the Dutch parliament, and the immigration authorities
were instructed accordingly.'®

Further Enforced Dependency

The principle of personal responsibility was not only applied to persons
seeking family reunification. On 24 June 1997 the Deputy Minister of
Justice Schmitz sent a letter to the immigration authorities concerning the
income requirements that applied to family migrants—particularly spouses
and unmarried partners-in the event they divorced or separated before
being entitled to a permanent residence perrnit.164 As explained above,
once a relationship had lasted at least three years and the person involved
had already resided in the Netherlands for three years (or, in the event of
marriage, at least one year) the foreign spouse or partner could apply for
an independent residence permit. The reasoning at the time had been tha
after this period, such a person would have become so involved in Dutch
society that further residence should, in all reasonableness, be made
possible.165 This permit was granted for one year. At the end of that year
the person involved had to meet an income requirement in order to hav

160 1bid. p. 3.
16! gamerstukken 1996/97, 25 001, or. 26.
162 gamerstulken 1996/97, 25 001, nr. 3 and Kamerstukken 1 1996/97, 25 001,
30.
163 IND-werkinstructie nr. 181, 2 November 1998. These criteria are cufren
summed up in the immigration circular (Ve 2000) Chapter B2/10. In 2005 ¢
policy was challenged before the ECHR. After careful scrutiny, the EC
determined that the policies did not violate the right to respect for family life
the complaint was declared inadmissible. Haydarie vs. The Netherlands, ECHR
October 2005, application nr. 8876/04. '
164 TRV 1997/5, also published in Migrantenrecht 1997-7.
165 g merstukken IT 1981/92, 17 501, nrs. 1-2, p. 6.
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ing principle of Dutch immigration
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This was i i
a pertinent questl'on. Contemporary figures revealed that

166
2 De Lange & Reurs 1997, p. 153.

C.f. De Lange & Reurs 1997, p. 155.

6
Kamerstukken J1 1997/98, 19 637, nr. 303

Hooghiemstra & Niphuis-Nell 1995, p. 361; 363
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on the grounds of pressing humanitarian circumstances. In the event that
no such circumstances prevailed, these women could, in all
reasonableness, be required to support themselves and their children.'™
Implicitly, this letter also indicated that these women and their children
could reasonably be expected to leave the country in the event the mother

should remain unemployed.

The problem, as we have already seen, was that acquiring a right to

continued residence on humanitarian grounds was no easy matter. What
this change in policy effectively meant, was that in the name of integration
and personal responsibility, migrant mothers with young children would
have to accommodate themselves (0 the same dependent position they had
occupied before the reforms of 1983 had been introduced. Once again they
would have to wait until they had been in the Netherlands with their

husband or partner for at least five years before they could be certain of an

independent right to stay on in the Netherlands, regardless of how their

relationship developed.

ijonal Families More Equal than Others

Some Transnat
Complaints that the sharpened income requirements inhibited the
ic minorities in the Netherlands, rather than

emancipation of ethni
stimulating it, and that they were discriminatory in their effects, met with

little response. After the government had explained its plans to take part:
time contracts into account, no further reference was made to the labou
market situation of ethnic minorities in the Netherlands. Following th
publication of a report by the Clara Wichmann Instituut (a feminist lega
institute) questions were raised regarding the possible indirect discriminatiot
of income requirements for women. In response, the Ministry of Justic
replied that available figures indicated that, while men were over
represented in the highest and lowest income brackets,
represented in the f 20,000 to f 40,000 per year gross income bracke
while the required income amounted to f 22,000 gross pet year.171 He
the Ministry saw no reason to assume that the requirements would af
women more negatively than men.'”
Unfortunately, the Ministry didn’t provide any more informa
concerning the figures it had quoted. Most statistics of the time did
distinguish between income from labour and income from other sour

170 amerstukken II 1997/98, 19637, nr. 306 p. 2. ,
171 The euro equivalent of the former Dutch guilder is just under 50 euro cents.

1712 gamerstukken I 1996/97, 25 001, nr. 7.
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fnag(t)l;lgarly Yvelfare benefits. However, the main
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number of requirements imposed by Dutch immigration law. Spouses and ' refusing fami .
children accompanying labour migrants from outside of the EU were also ' ot 182 J p agﬂy reunification on grounds of insufficient housin
privileged in the sense that they were exempt from the compulsory , incc') ublic hou.s?ng,. the most material manifestation % e
language and integration tests.'”” Not every case of family migration, it aprggzg?ﬁn gf fam1}111 és into the Welfare State, was no longer to ﬁ(g)u -
i ; i urdle to the admissi i : Ie as
ls)el?:rcllsl,n\;vtailsndeemed equally threatening to the cultural integrity of the nation. on of foreign family members to the Dutch
Given this growing discrepancy between Dutch citizens and privileged fronllnﬂt]hls, Dutch family migration policies reflected the
groups of foreigners when it came to family migration, there seems to be that of © post-war model of social democracy. The scen
at of the Dutch state integrating families, as social uni

some reason to nuance the government’s position that Dutch nationality orchest
formed the most solid basis for integration into Dutch society. Particularly strated system of shared welfare, but that o

poignant in this respect is the assumption, quoted above, that as long as a
family could conceivably settle elsewhere, the Dutch state was not
obliged, on the grounds of article 8 of the European Convention of Human
Rights, to concede to family reunification between a foreigner and a Dutch

general shift away
arlo was no longer
ts, 1nto a nationally

( ' . f the Dutch
inco: i i .
rporating diverse and in varying degrees internationally moslt)zii;:

indivi i

tran:{llc;gilsallns aietlelt'ch segment of a polarised and diversely regulated

the wpmer et ﬂe; of jobs, homes, s?,erces and securities. While those at

orvanpet ond fe market were being granted an increasing margin of
Y, om of movement and privilege, those at the lower end were

national. ‘ .
L o sce s an emerging divide between those Dkl I);;?%n?lqgj‘ecctled tg a growing range of controlling and coercive measure
ibited their freedom to come and stay as they pleased, and thai

citizens and settled immigrants who had well paid steady jobs, or who reached deen ; ree
were successful on the international labour market, and those who ched deep into their intimate lives.

occupied less secure positions on the Dutch labour market. The former
could count on a secure future in the Netherlands, regardless of whom the Callin . .
intended to share it with. The latter could only count on being able to sta? & the Bluff of Universalism
in the Netherlands to the extent that they shared their intimate lives
exclusively with Dutch nationals. This group included a disproportionately
large group of women and members of ethnic minorities. Increasingly,
members of these categories ran the risk of having to choose between

The tensions between ici
3 policies that forced women i
( mnto a depen
’ &c;rsllsg)clzdar;l the stated alm‘siof Dutch emancipation policies didpno(ti'eng
ot . 'epeatedly, coalitions of migrant women’s organisations aﬁd
eminist groups, like the Clara Wichmann TInstitute undertook

membecs of use ulegcis a0 fe ik of forcian family members, or , ::tlvtl;ies tp draw political attention to this issue, Ultimately, as we shall
_see, they did book some success. Similarly, parents who were ,being desnizd

moving to another country where family reunification might b ho rioh :
the right to enjoy family life with their children in the Netherlands were

possible.180 well
Remarkably, almost unannounced, housing requirements—that had lon we'l aware of the discrepancies betwe

figured as a major practical hurdle to family reunification, and as the mai
point of distinction between settled immigrants applying for famil
reunification and Dutch citizens—ceased to apply. Although Dutc
municipalities were actually introducing stricter criteria for determini
the suitability of homes for receiving new family members from abroad
the Ministry of Justice—more or less in passing—noted that hous
requirements were no longer deemed fitting. While refusing famil
reunification on grounds of insufficient income was considered to d t
consistent with article 8 of the European Convention of Human Rig -0 to a chain o

179 A 143 i i
Article 2 Wet Inburgering Nieuwkomers, Stb. 1998, 261. - Kamerstukken 11 1996/97, 25 001, nr. 30 p. 8. In the new
, , IIT. . 8. € new immigration law that

180
C.f. Van Walsum 2002. s introd ; .
181 T elaar 1993. 00, 497 lllnceldolzn 2001, the housing requirement was definitively retracted, Sz
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fathers even more than the case law based on article 8 had already done. In
the end, strategies that could have been used by mothers striving to win the
final word over their children were successfully parried. Thus, what might
have been a feminist coup within family relations was neutralised after all.
In the process however, a human right had been brought to life that, until
then, had been largely dormant.'®? )
The impressive body of law that was subsequently built up around the
issue of family life between parents and children could hardly be ignored
when parents and children involved in transnational family relations
appealed to that same right. For the Netherlands, the Berrehab case had
made clear how the radical changes taking place in Dutch family law
under the auspices of article 8 could impact Dutch immigration policies."
Still, to the extent that family life was protected in Dutch immigration law
subsequent to this judgement by the European Court of Human Rights, it
was a different family life than was protected in Dutch family law. As
discussed above, Dutch fathers of foreign children and foreign fathers of
Dutch children had to be more intensely involved with their children in
order to be able to invoke the protection of article 8 than Dutch fathers of
Dutch children. Moreover, that article 8 not only protected a father’s right
to maintain contact with his child, but also the child’s right to stay in touch
with and develop its relationship to both its parents, was not a relevant
consideration in Dutch immigration policies.185 Although complaints put
before the European Court of Human Rights were consistently declared
not admissible, parents and children none the less persisted in this strategy
and, ultimately, they too were to book a certain degree of success. ‘

year', Schmitz—who by then had
gffalrs under Kok-added domestic
in the Dutch immigration circular
humanitarian grounds.'®’

. mit;itaiun,l n.oth1:ng really changed. The Clara Wichmann Instituté 2
gal 1nstitute, had ninety case files i N
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ggflrer:t{ne Fol what' extent immigration authorities were in facigtgagldnto
IC violence into account when making their decisions The resultg
. S

shqwed that still, more t.han' 90% of the women who applied for continyed
odence ? applications rejected in first instance, while in the :ed
pea hyd b were allowed to stay after all. In the meantime these wo .
ad had to sit through legal procedures that lasted an avera, , f .
and three months, 188 e

; _ immigrati
violence to the list of the factors irarﬁgg
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turn to their country of origin
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en had to prove that the situation
ematic and/or that they and their
nds, that it would be inhumane to
ly, women from Islamic countries
llowed to stay: 88% of the women
opposed to 65% of the women

impossible. The mere fact that they were
was not sufficient. Even in review, wom
in ‘their country of origin was so probl
children were so bound to the Netherla
force them to leave the country. Notab
stqu a better chance of finally being a
or}g{natﬁng from Islamic countries as
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Emancipation versus Dependency

On 15 September 1991, in reaction to a broadly expressed concern in th
Dutch parliament regarding the position of migrant women with depende
status, Kosto, the then acting Deputy Minister of Justice under Lubber
promised that, in future, he would take their position more inl
consideration.'® .

This promise was however belied by the decisions that were actual
taken by his ministry and the immigration authorities. In 1997 a coali

. ic, further confirming th i
conviction, in the Netherlan : & Ihe growing
misogynist.'® ds, that Islamic cultures were inherently

But if Dutch immigration authorities showed concern for the (real or

imaci . .
magined) oppression of women in Islamic countries, they showed little

183 The important exception, of course, being the famous Marckx case !
incidentally, had worked to the advantage of a single mother and her child, Ma
v. Belgium, ECHR 13 June 1979, application nr. 6833/74.
184 gee Introduction and Chapter Three.

185 v/an Blokland et al. 1999, p. 117.

186 yan Blokland & De Vries 1992, p. 75.
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concern for migrant women’s emancipation in the Netherlands itself. Their
decisions revealed no awareness of the fact that women’s dependent status
placed their Dutch and settled immigrant husbands in a position of power
that could easily be abused. By denying women the right to continued
residence once they left an abusive situation, the authorities effectively
strengthened the position of abusive husbands and partners. In the end
most women who did leave an abusive partner were allowed to stay. The
problem remained however that no woman could be certain of her case
ahead of time, and that in any event, it would take months and sometimes
years of uncertainty, often compounded by problems in getting welfare
and other social benefits for herself and her children, before she knew
whether or not she would be able to stay. The amendment to the
immigration circular had done nothing to change this situation.

As discussed in Chapter One, by the 1990°s domestic violence as an
issue had been demoted from its former status as an issue of national
social policy, and had been relegated to the Ministry of Justice, that treated
it as a problem of individual deviancy, attributed to a pathological
attachment to archaic notions of patriarchy. To the extent that it was still
being recognised as a social phenomenon, this only applied to Third World
countries brought under the aegis of the international development
programmes of the Ministry of Foreign Affairs. The perception: of
domestic violence as a problem centred in migrant women’s countries and

cultures of origin, and not in the dependent status imposed on them by

Dutch immigration law, fit well in this new ideological context.

In 1999 the Clara Wichmann Institute published its findings based o "

the researched dossiers. In that same year the Sociaal Culturee
Planbureau, a highly respected national research institute, published
report on the position of migrant women on the Dutch labour market.”?
The latter report showed that the rate of employment among women in th
Netherlands dropped significantly once they started having children
regardless of their level of education or country of origin. However thi
tendency was particularly strong among women originating from Turk
or Morocco, still the two major countries of origin of family migrants
the Netherlands. Even after their children started attending scho
unemployment rates remained relatively high among this group of wom
One explanation was their relatively low education level. Further,
appeared that their chances on the labour market were affected by th
degree of familiarity with Dutch society. Hardly any of these women

19 gociaal en Cultureel Planbureau 1999,
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these changes were not motivated with any reference to women’s
emancipation or the importance of a secure legal status for successful
integration, as they might have been in the 1980’s. Rather, these changes
were placed in the context of the impending European harmonisation of
family migration rules. The Netherlands, it appeared, was the only
European country where family migrants remained in such a dependent
position for so long.'** Without further ado, the policies concerning
continued residence were adjusted. A surprisingly abrupt change of
course, as had been the sudden decision to scrap the three year time limit

regarding the admission of children, just before it was first to apply.

In that particular case, which i
Human Rights had left the Dy
1n§eed, disqualifying Dutch p
;gﬁaind_pﬁent? involved. In the Giil case however the
‘ rig ! sc ai'rr‘ned a more modest role for itself idi
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in the case of Giil vs. Swiz‘serland,195 and subsequently in the case of Morocco in 1986, afier having . e
Ahmut vs. the Netherlands,'® many Dutch immigration lawyers initially Neth_e e and acquired stat
doubted whether article 8 of the European Convention of Human Rights Sopflane’s mother died in a c
offered much scope for further challenging the underlying assumptions of yeare s e e brought
Dutch immigration law.””” Both of these cases concerned the request of a st o Ahmut, w
young child to be allowed to join its parent(s) in Switzerland, respectively oo o have his y
the Netherlands. In the Giil case, the European Court of Human Right k reunification, since his mo
e Neterlands her grandson any more.
As usual, the Dutch immigration authoritie

“The essential object of Article 8 is to protect the individual against g‘rounds that the effective family bond had be
arbitrary action by the public authorities. There may in addition be positive his case before the Dutch courts and proceeded
obligations inherent in effective ‘respect’ for family life. However, the European Commission of Hu man Ripht cede
boundaries between the State’s positive and negative obligations under this . European Court of Human Rj hts h ghts judge
provision do not lend themselves to precise definition. The applicable . Considering that the father hgd owever too
principles are, nonetheless, similar. In both contexts regard must be had to ~  children behind, that the fath 2 made. the deliberate choice to leave his
the fair balance that has to be struck between the competing interest of the _his son th ’ € fat cr could, in theory, return to Morocc 0 0 0]
individual and of the community as a whole; and in both contexts the State ere and that Soufia Join
enjoys a certain margin of appreciation...”(para. 38)
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of the family he or she has left behind. In Marten’s view this is particularly
the case where reunification with young children is at stake.

Regarding the specific merits of the Ahmut case, Martens argued that
the Dutch government should have taken Mr. Ahmut’s settled status and
his recently acquired Dutch nationality into account. Moreover, he

dismissed the fact that Souffiane could be properly looked after in -

Morocco as insignificant: “... whether or not Souffiane might possibly be
brought up by his grandmother, his uncles, his brothers or sister, is all, in
principle, immaterial as long as Souffiane’s father is ready, willing and
able to do so0.”

The European Court of Human Rights none the less remained reluctant
to impinge on member states’ decision-making powers when it came to
immigration policy. This is understandable when we take into
consideration the significance of immigration law for state sovereignty in
the late twentieth century context. As Hirst and Thomson have argued, as
nation-states have had to adapt to the growing pressures of political and
economic internationalisation, the significance of policed borders for
affirming national sovereignty has not decreased, but increased:

“... Nation-states are now simply one class of powers and political
agencies in a complex system of power from world to local levels, but they
have a centrality because of their relationship to territory and population.
Populations remain territorial and subject to the citizenship of a national
state. States remain ‘sovereign’, not in the sense that they are all-powerful
or omnicompetent within their territories, but because they police the
borders of a territory and, to the degree that they are credibly democratic,
they are representative of the citizens within those borders.”™*”

Following the Ahmut case, several more complaints concerning the Du
"effective family bond criterion" were submitted to the European Court
Human Rights. Most of these cases were judged inadmissible on the ba
of the same arguments that were put forward in the Ahmut decisio

%9 Hirst and Thompson 1999, p. 275. See Van Walsum 2006 for a more exte
discussion of how the ECHR balances state sovereignty and individual righ
immigration law.

200 Kwakye-nti and Dufie vs. the Netherlands, ECHR 7 November
application nr, 31519/96; P.R. vs. the Netherlands, ECHR 7 November
application nr. 39391/98; Knel and Veira vs. the Netherlands, ECHR 5. Sep
2000, application nr. 39003/97; J.M. vs. the Netherlands, ECHR 9 January
application nr. 38047/97; Mensah vs. the Netherlands, ECHR 9 Octobet

application nr. 47042/99.
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to the civil court to examine and to grant his request for a formal access

arrangement. Despite this fact, his request to revise the negative decision
regarding his continued residence was rejected. By then he did have a job,
but he was still in his probationary period. Due to the problems regarding
access to his child, he had not been very regular in providing support
payments. The Immigration Law Chamber of the Regional Court of
Amsterdam supported the Deputy Minister in his conclusion that, under
these circumstances, the degree of family life between this man and his
child did not warrant further leave to reside in the Netherlands.

In the meantime the civil court had ruled that trial meetings between
Mr. Ciliz and his child should be organised. By then however Mr. Ciliz
was already in detention awaiting deportation. Although further
proceedings concerning an access arrangement were pending, he was
deported to Turkey in November of 1995. Since he was no longer able to
reside in the Netherlands, the civil court determined that the establishment
of a formal access arrangement would not be in the interests of the child,

In its judgement in this case, the European Court of Human Rights
ruled that the Dutch authorities had not "acted in a manner which has

}salgmficant is that in this Judgement in an immi
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of article 8 of the European Convention of Human Rights. Significantly, i rﬁ?;: o in pot os sogare oy ad b
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to be allowed to the defending State. This is striking considering that i
Ciliz, continued residence was at stake and not-as in Asmut—a first entry
where normally one would expect the European Court of Human Rights t
allow a member state a broader margin of appreciation. In fact
EBuropean Commission of Human Rights, in its decision on h . ‘
admissibility of the Ciliz case, had examined all the interests invol uman interaction. '
quite extensively, in the same spirit as that the European Court of Hum:
Rights had previously done in the Berrehab case.?®® In its final judges
on Ciliz however the European Court of Human Rights chose to limit i
to a more marginal examination, close to the spirit of Giil and Ahmut,
focussed only on formal points of procedure. ;

However, the margin of appreciation that the European Cou en.and women were to
Human Rights was prepared to grant the defending State in Ciliz fou € in their sexual chojce
limits in a core obligation that had taken shape in the family and
protection law jurisprudence around article 8 of the European Conve
of Human Rights, namely: to allow for and even facilitate the n
development of family life between pareni(s) and children. W

Sensus was being reached in
ues of freedom and equality,
and all adults were to be left
- By the same token, men and
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women were all assumed to bear the responsibility for their own financial
needs and to face the financial consequences of choices made regarding
the division of labour within the family. Children, too, were seen as an
individual choice and as a personal responsibility. How parents chose to
raise their children, where they chose to do so, and with whom, was left to
their discretion, as long as they proved capable of bearing the costs and of
passing on the norms of individual responsibility and self-sufficiency to
their offspring.

No longer perceived of as a seamless unit, the family became a
collection of individuals. Men and women were free to determine who
they shared their intimate lives with, under which conditions and in whose
abode, and for what period of time. Sexual relations between adults
became disassociated from the pedagogical relations between adults and
children. Parents were distinguished from each other depending on
whether they were biologically, legally or socially connected to their
children. As foundation of the family, the married couple had more or less
evaporated out of Dutch family law. What remained was a myriad of
variations on the theme of the parent-child dyad. This made it possible to
distinguish and separately regulate physical, legal and cultural acts of
reproduction, allowing for example for the introduction of special

measures delaying the transfer of a Dutch father’s nationality to his child
until after he had lived with the child for at least three years in those

instances in which the father was not married to the mother and had not
already acknowledged the child before it was born. .
To a large extent, in legal terms at least, the nuclear family had becom
disaggregated. In practice, however, a healthy majority of people in t
Netherlands continued to live according to the classic model of (mal
fulltime breadwinner, (female) part-time homemaker and shared progen
Where in the post-war period the ideal of the monogamous a
heterosexual nuclear family had been too rigidly imposed, now it h
become too radically erased from the legal blue-print of family life in
Netherlands
But the fact that, once again, legal theory did not provide an accu
reflection of lived human experience did not detract from the fact t
once again, it was becoming possible to determine a mode of inclusion
exclusion in terms of family norms. Under the motto of individu
responsibility, single and divorced mothers who previously could
turned to the Dutch state for financial support could now be excluded
such support. Welfare services were instructed to pressure single p
into taking whatever jobs the increasingly casualised labour market ha
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offer, even though national sup
be negotiable.
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and Stato and the + 1erefto liberal pnnc_lples like the separation of Churc};
of gender or sex ulﬁ? o Iaw', and refrain from discriminating on grounds
daughter or wife—ltll?eltgéng:?zfn f;therf.nor husband-let alone mother,
S or

Q. ent € d f S Ch

port for child care facilitieg had ceased to

From a Quantitative to a Qualitative Control of Migration

In the course of the 1990, i
» In accordance with th ’ i
Dutch government, first und " Christian s, the
\ er the leadership of the Christi ,
Lubbers anq then under that of the Labour Party membfalrS tlIEgZ)l? eclztlr(x)l(:?t’
H td 0

cultura ,
ongomlg gfg;%;%l;nd ;o thaF of the e'thnically Dutch. Consequently, the
S minoriﬁesgjo certain categorle.s of people formerly designatéd as
ope e e r example immigrants originating from southern
o 10 lon rger S€en as a reason for concern. But the arrival of
om0 W re pgrgelved of as culturally divergent came to be seen
those Toreion o equiring spe.:c?lal attention. This applied, in particular
o e rmgrants. afflllatgd with ethnic minorities—particularl /
ved of as Islamic—who Increasingly were being portrayed iz
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Dutch Nationality and Immigration Law in a New

1990-2000 Normatiye Ordey:
terms reminiscent both of the Duich before their emancipation from the -

tutelage of the religious columns—devout, interdependent, the genders and
generations hierarchically related, their sexuality contained by the limits of
heterosexual marriage—and of the natives and “Orientals” of the former

colonies: tolerant of polygamy, forced marriages and other “heathen

independent, and Dutch emancipation policies pr .
iclgll?lj'le th.at shared both financial and carg responsI;b?ISietinet: cl’ 2 Ideg

igration law however became increasingly premig:guy
e ds wishing to brin -
ractices”. .
’ Particularly under the Purple Coalitions led by Kok, proposals for fashioned breadwinner, for the family i
programmes for pedagogical intervention and integration policies started
to overlap. Pre-school programmes merged with integration programmes,
crime prevention schemes and plans for urban renewal. All of these
initiatives focussed on bringing deviant youth, irresponsible adults and
second generation migrants and their parents into the new moral order of
the Dutch nation. They all found their justification in the declared mission
of protecting Dutch society against potential threats to the hard won
freedoms and individual liberties that the new normative order
represented.

As had been the case in the colonial regime described by Stoler, family
norms were now being used to shape a disciplinary regime that wasn’t just

exempt.
On the whole, transnational famil
suspicion and less sympathy than b
protecting the social cohesion of t

y bonds came to be viewed with 1 .
ith mo.
efore. The newly declared mission (r)i"

I ' he nation now trumped th
ideal of preserving the unity of the nuclear family, Estaglishedefgrlxlltirlr;ogied
es

;ﬁetrl;e vlj:sthgﬁ)alfns no ll(?qger offered protection against deportation, while
‘members originati%lgp%rﬁﬁalnsgpgzgefgr e noon thal forcign ’family
! - countries ;

meant to regulate the volume of the population, but to protect a specific atiest to their adherence to the separation of Chur:l(l) l;lr?d bgtartzgulred t~0
manner of living, and the privileges of a group associated with that manner toerance of homosexuality; to their adherence 1o the e ual trea ™ fen
of living?!! The emancipated individualism of the new and improved 1;11en and women, before being admitted to Dutch citizegshi carment of
Dutch nation had to be protected against the archaic forms of the perception of some politicians—to the territory of the natioﬁ’ b
interdependency that the cultures of origin of certain categories o Thus we sce how, in the course of the 1990°s, rules re lati

migr'a.nts haq come to represent. In the process, the privileges that accrue frustrated ° !inked to integration Polici,es, in wag us ag:l%
to citizenship were being made the preserve of those presumed to b ated rather than facilitated the establishment and mainteng;lce (z)if

endowed with the properties now associated with that status. tr;aer;(sénat‘lqnalffanﬁ]y bonds. Both the “clarification” of income policies as
prerequisite for continued residence and the “clarification” of the effectivz

family b iteri ..
New Combinations of Techniques of Power y bond criterion as a p rerequisite for admitting children were

Compared to the preceding period in which a number of attempts
further limit family migration had been checked in the Dutch parliament
by the national courts, the final decade of the century was remarkable
the number of new restrictions to family migration that were successfu
introduced. While in the context of Dutch welfare policies, Dutch citi
became more emphatically protected against administrative control
their sexual behaviour, in the context of Dutch immigration
relationships between spouses were made subject to increased scru
Dutch family and social security laws were increasingly premised on
assumption that individual men and women should be financ

were also related to measures meant
urage integration. Thus the strict
$ to family migrants applying for
d the period of dependent residence—
udulent marriages, while the stricter
bond criterion was also defended as a

, (fontrol immigration, not enco
plication of income requirement
Eiependent status in effect extende
gl_nally instigated to prevent fra
plication of the effective family

2l goler 1995, p. 78; 83




256 Chapter Four

necessary measure to prevent adolescent labour migrants from entering the
country under the pretext of joining their parents.

Different techniques of exclusion were also combined in order to once
more enable the Dutch state to control mobility by manipulating time and
space. New bureaucratic hindrances were introduced, or already existing

ones were more vigorously applied, such as the extended entry visa -

requirement and the lengthy and complicated procedures devised to
control the legality and validity of family documents in the five so-called
problem countries. Similarly, aspiring family migrants already resident in
the Netherlands were encouraged or even forced to leave the couniry by
refusing them permission to await the outcome of procedures in the
Netherlands, and by further limiting their access to social rights in the
Netherlands as long as they were not (yet) in possession of legal status.

At the same time, with the measures that had been introduced to
prevent fraudulent marriages, relationships and parentage, along with the
stricter application of the effective family bond criterion, intensive face-to-

face contact had become more important for establishing the existence of

family ties warranting admission. Since establishing and maintaining face-
to-face contact was dependent of the freedom of movement of those
concerned, the combined effect of these two developments in immigration
policy was to once more equip the Dutch state with the means to confro
migration by manipulating time and space, even in an era of radically
increased international transportation.

International Law as a Mode of Resistance

As the Dutch state developed new bureaucratic tools for manipulating tir
and space, family migrants experienced more difficulty in acquiring a rig
to inclusion via prolonged residence within Duich territory. And as a n
consensus emerged concerning the dominant normative order in
Netherlands, it became easier to justify the exclusion of family mem
who were assumed to divulge from that order. The pluralist and egalitar.
discourse of the 1970’s and 80’s, in which shared territory had been
main defining feature of the nation, no longer offered the possibiliti
once had for including foreign family members into the Dutch nation
But while the Dutch government claimed the restrictions it impos
immigration were necessary to protect personal freedoms depict
typical of Dutch national identity, the restrictions on family mig
actually threatened the very freedoms the government putatively cl
to defend. Where Dutch families were assumed to consist of autono
and responsible individuals, bound by contracts freely negotiated 0

Dutch Nationality and Immigration Law in a New N
19902000 Ormative Orde;

‘terms, thosg families subject to Dutch immigration |
into a position whereby their mutual
asymmetrical, allowing for little or no

dependent status. Where in the s i
‘ . phere of fami iti
2‘01251r§d a growing dpgree of freedom in their gloliac‘: (I)?utch o

cyen for marital unions between same e
immigration law, specific categories of liex
cunl'l{latlve ways, in their choice of pa
f'aquhes were generally assumed to be
living arrangements and approaches to t
Western” families were declared
traditional patterns,

Given th}a role universalistic tenets of liber
new normative order of the Dutch nation, a
bfacgme. the most promising strategy ’forp
fhstmctlons between citizens and the aliens
mto‘ that new normative order. As we have s’e
family migrants often had to go as far as th

Rights in Strasbourg i
g 1n order to succeed in this
strategy. B i
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e fraedor Immigration law, to interfere i those
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autonomy for memy

people were being lim;
rtner or spouse, Where D
diverse, engaged in a variet
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suspect as soon as they deviate:i
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challenging the construe
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en at the end of this chapter,
e European Court of Humar;

hts law, migrant family memb
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they also helped increase the scope of the European Court of Human
Rights’ jurisdiction over the Dutch state’s sovereign right to regulate the

terms of national belonging.

CONCLUSION

I
n her work, Anne Stoler has made clear that the racial

power. Rather, i .
component of a ¢ © It formed islative
e oF reogglex technology of exclusion that actut:]el: legislative
vations Tarc 1()1 roduced such differences. This techno] o Bodieed
varying combio . Istinction that could be arranged an(c)igy B

' nations to produce a dj rearranged in
normative context of o a dlSCOUI:Sé of exclusion suitedgto thi:1




